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S.  1427,  THE  ANTARCTIC  SCIENTIFIC  RE- 
SEARCH, TOURISM,  AND  MARINE  RE- 
SOURCES ACT  OF  1993,  TO  IMPLEMENT  THE 
PROTOCOL  ON  ENVIRONMENTAL  PROTEC- 
TION TO  THE  ANTARCTIC  TREATY 


WEDNESDAY,  OCTOBER  20,  1993 

U.S.  Senate, 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 

The  committee  met,  pursuant  to  notice,  at  2  p.m.  in  room  SH- 
216,  Hart  Senate  Office  Building,  Hon.  John  F.  Kerry  presiding. 

Staff  members  assigned  to  this  hearing:  Lila  H.  Helms,  profes- 
sional staff  member,  and  Penelope  D.  Dalton,  senior  professional 
staff  member;  and  John  T.  McCabe,  minority  professional  staff 
member,  and  John  A.  Moran,  minority  staff  counsel. 

OPENING  STATEMENT  OF  SENATOR  KERRY 

Senator  Kerry.  The  hearing  will  come  to  order. 

I  apologize  for  being  late.  Good  afternoon  and  welcome  to  what 
may  be  one  of  the  most  important  hearings  the  Senate  will  conduct 
this  year  on  international  environmental  protection.  Today  we  will 
hear  testimony  on  the  Antarctic  policy  of  the  United  States  and 
legislative  proposals  to  implement  the  Protocol  on  Environmental 
Protection  to  the  Antarctic  Treaty,  a  subject  that  we  have  been 
waiting  for  sometime  to  make  real  progress  on. 

Antarctica  is  often  described  as  the  ultimate  pristine  wilderness, 
and  forms  a  unique  and  critical  part  of  our  global  environmental 
system.  The  continent  composes  about  one-tenth  of  the  Earth's  land 
surface  and  about  98  percent  of  its  surface  is  covered  by  ice.  It  is 
home  to  many  species  of  flora  and  fauna  including  whales,  seals, 
and  penguins.  Its  remote  environment  has  attracted  explorers,  re- 
source prospectors,  scientists,  and  most  recently  large  numbers  of 
tourists. 

The  special  values  of  Antarctica  are  reflected  in  the  Antarctic 
Treaty  of  1959.  This  agreement  forms  the  foundation  for  the  proto- 
col and  guarantees  free  access  and  research  rights  for  the  inter- 
national community.  The  Antarctic  is  especially  important  to 
science  because  its  ice  mass  provides  evidence  of  past  global 
change,  its  atmosphere  supports  the  most  intense  Sun-Earth  inter- 
actions, and  its  pristine  environment  serves  as  the  world's  early 
warning  system  to  global  climate  and  atmospheric  changes. 

The  protocol  builds  on  the  Antarctic  treaty  by  extending  and  im- 
proving Antarctic  environmental  protection.  The  need  to  improve 
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environmental  protection  came  as  a  result  of  evidence  that  some 
nations  were  preparing  for  the  possible  exploitation  of  Antarctic 
mineral  resources.  The  protocol  reaffirms  the  designation  of  Ant- 
arctica as  a  special  conservation  area  devoted  to  peace  and  science, 
and  requires  that  activities  be  planned  so  as  to  limit  adverse  im- 
pacts on  the  environment.  The  protocol  requires  that  environ- 
mental impact  assessments  be  prepared  for  proposed  activities  that 
are  likely  to  have  more  than  a  minor  or  transitory  impact,  and 
bans  nonscientific  Antarctic  mineral  activities  for  a  minimum  of  50 
years.  Finally,  the  protocol  acknowledges  the  impact  of  the  growing 
number  of  tourists  who  travel  to  the  Antarctic  to  witness  its  wild 
beauty  and  rugged  terrain,  but  who  represent  a  threat  to  the  frag- 
ile Antarctic  ecosystem. 

Although  the  protocol  was  signed  over  2  years  ago  by  the  United 
States,  and  the  Senate  passed  a  resolution  in  support  of  ratification 
over  1  year  ago,  legislation  to  implement  the  protocol  has  yet  to  be 
enacted.  Although  five  nations  already  have  ratified  the  protocol, 
none  has  passed  implementing  legislation  because  they  are  waiting 
to  see  what  action  the  United  States  will  take.  Therefore,  it  is  ur- 
gent that  we  move  quickly  to  pass  legislation  that  the  other  ratify- 
ing nations  can  use  as  a  model.  This  legislation  must  include 
strong  environmental  protection  requirements,  but  it  also  must 
permit  critical  scientific  activities  to  continue.  Science  and  environ- 
mental protection  are  not  mutually  exclusive,  thus  our  challenge  is 
to  craft  a  balance  between  these  two  important  Antarctic  consider- 
ations. 

Earlier  this  year,  I  introduced  the  Antarctic  Scientific  Research, 
Tourism,  and  Marine  Resources  Act  of  1993  to  implement  the  pro- 
tocol. This  bill  calls  for  comprehensive  environmental  consideration 
in  the  conduct  of  U.S.  scientific  research,  tourism,  and  other  activi- 
ties in  the  Antarctic.  The  legislation  maintains  the  role  of  the  Na- 
tional Science  Foundation  as  lead  Federal  agency  in  the  Antarctic, 
fulfills  U.S.  obligations  under  the  protocol,  and  incorporates  a  pro- 
vision for  citizen  suits.  Additionally,  the  bill  exceeds  the  require- 
ments under  the  protocol  in  the  areas  of  takings  of  animals  and 
plants,  of  waste  disposal,  and  of  marine  pollution.  It  is  my  belief 
that,  as  one  of  the  founders  of  the  Antarctic  treaty  system,  the 
United  States  has  an  obligation  to  enact  strong  implementing  legis- 
lation. Further,  if  we  can  improve  the  protection  by  going  beyond 
the  minimum  standards  established  by  the  protocol,  I  believe  it  is 
beneficial  to  do  so  absent  some  clear  and  convincing  evidence,  or 
compelling  reasons  for  not  doing  so. 

Last  week,  we  received  a  draft  bill  from  the  administration  enti- 
tled the  "Antarctic  Environmental  Protection  Act  of  1993."  While  I 
am  pleased  that  we  finally  have  an  administration  bill  to  discuss, 
I  have  questions  about  provisions  of  the  bill  dealing  with  waste  dis- 
posal and  the  fact  that  the  administration's  interagency  process 
could  not  reach  consensus  on  the  question  of  how  to  treat  citizen 
suits.  I  look  forward  to  working  with  the  administration  to  resolve 
these  outstanding  issues.  Mr.  Chairman,  your  comments,  please. 

OPENING  STATEMENT  OF  SENATOR  HOLLINGS 

The  CHAlRMAN.Today's  hearing  addresses  a  growing  concern  of 
the  American  scientific  community  and  environmental  groups — en- 


suring  timely  enactment  of  U.S.  legislation  to  implement  the  Proto- 
col on  Environmental  Protection  to  the  Antarctic  Treaty.  The  proto- 
col was  signed  by  the  United  States  2  years  ago  and  approved  by 
the  Senate  last  Congress,  yet  implementing  legislation  remains  to 
be  completed.  In  addressing  that  task,  our  primary  goal  will  be  to 
provide  a  balanced  approach  that  preserves  both  the  environment 
and  the  ability  to  conduct  scientific  research  in  the  Antarctic. 

Having  had  the  opportunity  to  visit  Antarctica,  I  can  attest  to  its 
special  beauty  and  pristine  wilderness.  While  on  the  continent,  I 
was  impressed  by  a  number  of  dedicated  scientists  operating  under 
difficult  circumstances  to  help  us  to  understand  better  our  global 
environment.  The  Antarctic  provides  scientists  with  a  truly  unique 
laboratory  to  conduct  activities  that  cannot  be  done  anywhere  else. 
However,  as  important  as  these  scientific  activities  are,  we  must  be 
honest  and  accept  the  fact  that  the  U.S.  Antarctic  Program  has  not 
always  been  the  best  steward  of  the  Antarctic  environment.  While 
much  has  been  done  in  the  last  few  years  to  improve  U.S.  oper- 
ations in  the  Antarctic,  the  Antarctic  Scientific  Research,  Tourism, 
and  Marine  Resources  Act  of  1993  will  help  to  ensure  that  present 
and  future  U.S.  activities  by  scientists,  explorers,  tourists,  and  oth- 
ers comply  with  the  highest  environmental  standards.  Scientists 
themselves  understand  the  critical  importance  of  preserving  the 
Antarctic  as  a  natural  reserve  for  generations  to  come,  and  I  am 
confident  that  we  can  find  a  workable  solution. 

Today's  hearing  provides  us  an  opportunity  to  evaluate  U.S.  Ant- 
arctic activities  and  to  explore  how  we  can  achieve  a  balance  be- 
tween environmental  protection  and  the  conduct  of  science.  I  wel- 
come our  witnesses  and  look  forward  to  working  with  the  adminis- 
tration, scientists,  tour  operators,  and  conservation  groups  in  meet- 
ing this  important  goal. 

Thank  you,  Mr.  Chairman. 

Senator  Kerry.  Thank  you,  Mr.  Chairman.  Let  me  close  by  stat- 
ing that  because  ours  is  the  Nation  with  the  most  extensive  Ant- 
arctic Scientific  Program,  our  delay  in  enacting  legislation  to  imple- 
ment the  protocol  on  environmental  protection  is  inconsistent  with 
our  Antarctic  policy  objectives.  Furthermore,  when  the  protocol 
comes  into  force,  it  will  mark  a  new  threshold  in  international  en- 
vironmental protection  and  cooperation,  not  only  for  Antarctica  but 
for  all  global  commons.  Thus  our  responsibility  to  implement  the 
protocol  is  both  national  and  international  in  nature.  It  is  a  respon- 
sibility that  the  Vice  President  and  the  President  talked  about  in 
their  campaign,  and  now  we  have  a  chance  to  put  this  commitment 
into  effect.  We  have  a  challenging  responsibility  before  us,  and  I 
call  upon  all  parties  to  help  us  enact  legislation  which  preserves 
and  advances  both  the  environmental  quality  and  scientific  values 
of  the  Antarctic. 

Senator  Gorton. 

Senator  Gorton.  No  opening  statement,  Mr.  Chairman. 

Senator  Kerry.  Thank  you  very  much.  Would  you  take  over?  I 
need  to  take  a  phone  call  for  a  minute. 

We  begin  with  the  first  panel,  Mr.  Tucker  Scully,  the  Director  of 
the  Office  of  Ocean  Affairs,  and  Dr.  Cornelius  Sullivan,  Director  of 
the  Office  of  Polar  Programs.  Gentlemen.  The  testimony  will  be 


placed  in  the  record  as  if  read  in  full,  and  we  welcome  your  open- 
ing, Mr.  Scully,  if  you  want  to  lead  off. 

STATEMENT  OF  TUCKER  SCULLY,  DIRECTOR,  OFFICE  OF 
OCEAN  AFFAIRS,  DEPARTMENT  OF  STATE 

Mr.  Scully.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  very  pleased  to  be  here  before  this  commit- 
tee to  discuss  the  legislation  to  implement  the  Antarctic  protocol. 
We  much  appreciate  the  initiative  in  scheduling  this  hearing,  as 
well  as  the  flexibility  that  the  committee  has  shown  in  its  schedul- 
ing. 

Senator  Kerry  described  very  well,  I  think,  the  provisions  of  the 
protocol  itself,  so  I  will  not  dwell  upon  a  repetition  of  those  provi- 
sions. Suffice  it  to  say  that  the  protocol  represents  innovative  new 
provisions,  building  on  the  Antarctic  treaty,  to  protect  the  Antarctic 
environment  and  to  promote  the  conduct  of  scientific  research 
there. 

The  step  that  remains  in  order  for  the  United  States  to  become 
a  party  to  this  important  agreement  is  the  enactment  of  imple- 
menting legislation.  As  Senator  Kerry  also  noted,  the  Senate  has 
already  given  its  advice  and  consent  to  ratification. 

For  these  reasons,  Mr.  Chairman,  we  in  the  administration  have 
been  working  to  develop  agreed  comprehensive  legislation  to  imple- 
ment the  protocol.  We  have  prepared  a  draft  bill  which  is  before 
the  committee. 

The  bill,  entitled  the  Antarctic  Environmental  Protection  Act  of 
1993,  would  repeal  two  pieces  of  existing  legislation,  the  Antarctic 
Conservation  Act  of  1978,  and  replace  that  act  with  legislation 
which  enacts  measures  to  implement  the  provisions  of  the  protocol, 
and  it  would  also  repeal  the  Antarctic  Protection  Act  of  1990  and 
create  a  new  prohibition,  permanent  prohibition  on  Antarctic  min- 
eral resource  activities  in  Antarctica,  consistent  with  the  protocol. 

As  Senator  Kerry  also  noted,  work  has  been  completed  on  all  pro- 
visions of  the  draft  administration  bill  with  the  exception  of  one 
section,  that  which  deals  with  judicial  review  and  citizen  suits.  Ad- 
ditional work  will  be  required  to  complete  work  on  that  section. 

We  also  agreed  very  much  with  the  need  to  move  rapidly  in 
terms  of  implementing  this  protocol  and  therefore  enacting  the  nec- 
essary legislation.  For  that  reason,  we  have  conveyed  to  the  com- 
mittee the  draft  administration  bill  as  it  stands — that  is,  complete 
except  for  the  one  section  on  which  work  remains.  The  draft  admin- 
istration bill  as  transmitted  represents  and  reflects  the  full  agree- 
ment of  all  agencies. 

In  this  summary,  Mr.  Chairman,  I  would  like  to  address  the  pro- 
visions of  the  draft  administration  bill  from  the  point  of  view  of  the 
provisions  of  the  protocol  itself.  The  prepared  statement  addresses 
them  more  in  terms  of  the  sequence  in  which  they  appear  in  the 
draft  administration  legislation. 

I  would  note  also  that,  like  the  legislation  introduced  by  Senator 
Kerry,  our  legislation  rests  on  the  premise  that  the  U.S.  Antarctic 
Program  will  continue  to  be  managed  and  funded  on  a  single-agen- 
cy basis  by  the  National  Science  Foundation,  but  insofar  as  the 
provisions  of  the  bill  before  you,  the  administration  bill,  first,  the 
bill  prohibits  mineral  resource  activities  as  indicated,  prohibits  any 


activity  relating  to  Antarctic  mineral  resources  in  Antarctica,  ex- 
cept for  scientific  research. 

The  responsibility  of  the  regulatory  authority  with  respect  to  this 
prohibition  is  lodged  in  this  bill  with  the  National  Oceanic  and  At- 
mospheric Administration  of  the  Department  of  Commerce,  with 
NOAA. 

With  respect  to  environmental  impact  assessment,  article  8  of 
the  protocol  and  annex  1  of  the  protocol  set  forth  detailed  require- 
ments for  environmental  impact  assessment  not  only  for  govern- 
mental activities  but  also  for  nongovernmental  activities  in  Antarc- 
tica, including  tourism. 

The  draft  administration  bill  would  implement  these  provisions 
with  respect  to  Federal  agency  activities  in  Antarctica  by  applying 
the  National  Environmental  Policy  Act  of  1969,  NEPA,  to  such  ac- 
tivities. The  legislation  leads  to  regulation,  and  does  not  prejudge 
the  way  in  which  activities  conducted  jointly  by  the  United  States 
and  other  parties  to  the  protocol  in  Antarctica  will  be  subject  to  en- 
vironmental impact  assessment. 

With  respect  to  nongovernmental  activities  in  Antarctica,  includ- 
ing tourism,  the  legislation  authorizes  the  Environmental  Protec- 
tion Agency  to  promulgate  regulations  necessary  to  implement  the 
EIA  procedures  of  the  protocol. 

Annex  2  of  the  protocol  includes  detailed  provisions  for  the  flora 
and  fauna,  including  prohibitions  on  the  taking  of,  or  harmful  in- 
terference with  any  native  plant,  any  native  mammal,  any  native 
bird  in  Antarctica,  except  in  accordance  with  a  permit.  Any  permits 
for  the  taking  or  harmful  interference  with  such  species  may  only 
be  issued  in  accordance  with  very  strictly  limited  criteria,  and  only 
generally  for  scientific  purposes. 

Annex  5  of  the  protocol  also  adds  protections  for  flora  and  fauna 
in  its  provisions  for  dealing  with  protected  areas  in  Antarctica. 
With  respect  to  agency  responsibilities  on  this  point,  Mr.  Chair- 
man, the  draft  legislation  would  accord  to  the  National  Science 
Foundation  the  regulatory  authority  with  respect  to  conservation  of 
fauna  and  flora,  and  with  respect  to  protected  areas,  including  the 
authority  to  issue  permits  for  individual  U.S.  scientists. 

However,  with  respect  to  any  permits  that  might  need  to  be  is- 
sued for  the  taking  or  harmful  interference  with  flora  and  fauna 
incidental  to  the  operation  or  construction  of  U.S.  facilities  in  Ant- 
arctica, the  authority  of  the  National  Science  Foundation  to  issue 
permits  would  also  require  the  concurrence  of  NOAA,  the  National 
Oceanic  and  Atmospheric  Administration. 

Annex  3  to  the  protocol  includes  detailed  provisions  for  a  waste 
disposal  and  waste  management  in  Antarctica.  The  draft  adminis- 
tration bill  incorporates  detailed  provisions  on  these  points.  First, 
it  reiterates  the  protocol's  specific  requirements  with  regard  to  ret- 
rograde of  waste,  with  regard  to  incineration,  with  regard  to  waste 
disposal  on  land  and  at  sea,  including  sewage  discharge,  provisions 
relating  to  storage  of  waste,  and  provisions  relating  to  the  prohibi- 
tion of  the  introduction  of  certain  products  into  Antarctica. 

The  legislation  also  provides  that  regulations  be  issued  on  incin- 
eration which  take  fully  into  account  the  Clean  Air  Act,  and  article 
3  of  the  protocol,  as  well  as  the  specific  obligations  of  annex  3  it- 
self, and  require  issuance  of  permits  for  any  incineration. 


Third,  on  waste,  the  legislation  would  include  a  requirement  that 
regulations  be  issued  specifying  specifically  which  waste  must  be 
removed  from  Antarctica  and  not  disposed  of  there,  and  finally,  the 
legislation  would  prohibit,  except  in  accordance  with  a  permit,  all 
disposal  of  waste  in  Antarctica,  including  a  requirement  that  per- 
mits for  sewage  discharge  take  fully  into  account  the  provisions  of 
article  3  of  the  protocol  as  well  as  the  specific  provisions  of  the  rel- 
evant annex,  annex  3. 

With  respect  to  the  regulatory  responsibilities  in  this  area,  the 
National  Science  Foundation,  with  the  written  concurrence  of  EPA, 
would  have  the  authority  to  develop  waste  disposal  and  waste  man- 
agement regulations.  The  authority  to  issue  permits  would  be 
lodged  with  NSF  in  consultation  with  EPA. 

With  respect  to  marine  pollution,  the  legislation  provides  that — 
and  this  is  annex  4  of  the  protocol — provides  for  the  implementa- 
tion of  that  annex  by  amending  the  act  to  prevent  pollution  from 
ships,  which  is  the  act  that  implements  the  relevant  international 
convention,  the  MARPOL  1973-78  convention,  and  lodges  the  regu- 
latory authority  in  this  area  with  the  U.S.  Coast  Guard. 

With  respect  to  the  environmental  principles  of  article  3,  Mr. 
Chairman,  the  draft  administration  bill  would  include  article  3  ver- 
batim as  a  declaration  of  U.S.  policy. 

It  would  include  a  finding  indicating  that  because  of  the  legally 
binding  character  of  article  3,  residual  regulatory  authority  is  in- 
cluded in  the  legislation  to  allow  for  action  to  implement  article  3 
should  a  situation  arise  that  is  not  addressed  by  the  provisions  of 
the  annexes. 

Finally,  it  would  grant  to  each  responsible  agency,  each  agency 
with  regulatory  authority,  residual  authority  to  issue  regulations  to 
deal  with  matters  when  it  determines  that  there  is  a  matter  that 
is  not  covered  by  the  annexes  to  the  protocol,  or  in  situations  where 
that  agency  believes  that  stricter  regulatory  action  is  required  in 
relation  to  that  specific  subject  area. 

There  are  additional  provisions  in  the  legislation,  Mr.  Chairman, 
and  I  have  addressed  them  in  a  prepared  statement,  regarding 
oversight  of  U.S.  activities  in  Antarctica,  with  regard  to  monitor- 
ing, with  regard  to  enforcement. 

I  would  mention  in  particular,  before  concluding,  Mr.  Chairman, 
the  issue  of  tourism  and  nongovernmental  activities  in  Antarctica. 
First  of  all,  the  provisions  of  the  protocol  itself  all  apply  to  tourism 
as  they  do  to  other  human  activities  in  Antarctica,  so  the  protocol 
itself  significantly  regulates  tourist  activities  as  well  as  other  non- 
governmental activities. 

In  addition,  the  draft  bill  proposed  by  the  administration  would 
include  a  requirement  that  vessels  transporting  passengers  to  Ant- 
arctica comply  with  the  provisions  of  the  marine  pollution  annex, 
annex  4  to  the  protocol,  second,  a  requirement  that  those  who  are 
organizing  expeditions  to  Antarctica  fully  inform  all  expedition 
members  as  to  the  obligations  with  which  they  must  comply,  and 
finally,  a  provision  calling  for  a  study,  an  interagency  study  to  be 
completed  within  2  years,  to  address  the  issue  of  tourism  and  make 
recommendations  where  appropriate  for  additional  actions. 

Mr.  Chairman,  in  conclusion,  the  draft  administration  legislation 
which  is  now  before  you  seeks  to  build  upon  and  synthesize  ideas 


that  are  contained  in  S.  1427,  as  well  as  draft  bills  that  have  been 
introduced  into  the  House.  We  believe  that  the  administration's 
proposal  represents  a  balanced  and  innovative  basis  for  U.S.  imple- 
mentation of  the  protocol. 

The  consensus  achieved  by  the  agency  certainly  represents  a 
product  of  long  and  concerted  effort.  We  are  committed  to  redou- 
bling our  efforts  to  complete  the  work  on  the  remaining  section  of 
the  legislation  as  rapidly  as  possible,  and  we  look  forward  to  work- 
ing with  you  and  your  colleagues,  including  those  on  the  House 
side,  to  enact  implementing  legislation,  which  as  you  mentioned, 
Mr.  Chairman,  will  set  the  standard  for  all  parties  to  this  impor- 
tant new  environmental  agreement. 

I  thank  you  very  much. 

[The  prepared  statement  of  Mr.  Scully  follows:] 

Prepared  Statement  of  R.  Tucker  Scully 

Mr.  Chairman:  I  am  pleased  to  appear  before  the  committee  to  discuss  legislation 
to  implement  the  protocol  on  environmental  protection  to  the  Antarctic  treaty.  We 
appreciate  your  imtiative  in  arranging  this  hearing  and,  in  particular,  your  flexibil- 
ity as  to  its  timing. 

Let  me  begin  with  a  few  words  about  the  protocol  itself.  The  Antarctic  treaty  con- 
sultative parties  adopted  and  opened  for  signature  the  protocol  on  environmental 
protection  to  the  Antarctic  treaty,  including  four  annexes,  on  October  4,  1991,  in 
Madrid. 

All  26  consultative  parties,  including  the  United  States,  have  signed  the  protocol. 
The  consultative  parties  adopted  an  additional  annex  to  the  protocol  at  Bonn  on  Oc- 
tober 17,  1991.  The  Senate  gave  its  advice  and  consent  to  ratification  of  the  protocol, 
including  the  annexes,  on  October  7,  1992. 

The  protocol  builds  upon  the  Antarctic  treaty  to  extend  and  improve  the  treaty's 
effectiveness  as  a  mechanism  for  ensuring  the  protection  of  the  Antarctic  environ- 
ment. The  protocol  is  intended  to  replace  existing  recommendations  under  the  treaty 
addressing  the  protection  of  the  Antarctic  environment,  including  the  agreed  meas- 
ures for  the  conservation  of  Antarctic  fauna  and  flora.  It  does  not  affect  other  agree- 
ments on  the  Antarctic  to  which  the  United  States  is  a  party,  such  as  the  Conven- 
tion on  the  Conservation  of  Antarctic  Marine  Living  Resources  and  the  Convention 
on  the  Conservation  of  Antarctic  Seals. 

The  protocol  designates  Antarctica  as  a  natural  reserve,  devoted  to  peace  and 
science.  It  prohibits  mineral  resource  activities,  other  than  scientific  research,  in 
Antarctica.  Its  annexes,  which  form  an  integral  part  of  the  protocol,  set  out  specific 
rules  on  environmental  impact  assessment,  conservation  of  Antarctic  fauna  and 
flora,  waste  disposal  and  management,  the  prevention  of  marine  pollution,  and  area 
protection  and  management.  The  protocol  establishes  a  committee  for  environmental 
protection  to  provide  advice  and  recommendations  to  the  Antarctic  treaty  consult- 
ative meetings  on  the  implementation  of  the  protocol,  and  includes  provisions  on 
settlement  of  disputes. 

As  noted  earlier,  the  United  States  signed  the  protocol  upon  its  adoption  two 
years  ago,  in  October,  1991.  The  Senate  gave  its  advice  and  consent  to  the  ratifica- 
tion of  the  protocol  a  year  ago,  in  October,  1992.  Enactment  of  implementing  legisla- 
tion is  the  remaining  step  required  for  the  United  States  to  deposit  its  instrument 
of  ratification  and,  thereby,  become  a  party  to  the  protocol.  (To  date,  five  other  sig- 
natory nations  have  become  parties — Spain,  Ecuador,  Peru,  France  and  Norway.) 

Early  entry  into  force  and  implementation  of  the  protocol  constitutes  the  highest 
priority  of  our  Antarctic  policy.  For  this  reason,  we  in  the  administration  have  Deen 
working  to  develop  agreed  comprehensive  legislation  to  implement  the  protocol. 

We  have  prepared  a  draft  bill,  entitled  the  Antarctic  Environmental  Protection 
Act  of  1993,  which  would  repeal  the  Antarctic  Conservation  Act  of  1978  and  replace 
it  with  legislation  which  enacts  measures  to  implement  the  provisions  of  the  proto- 
col and  annexes.  It  would  also  repeal  the  Antarctic  Protection  Act  of  1990  and  create 
a  new  prohibition  on  mineral  resource  activities  in  Antarctica  consistent  with  the 
protocol. 

Work  has  been  completed  on  all  provisions  of  the  draft  bill,  with  the  exception 
of  one  section — that  dealing  with  judicial  review  and  citizen  suits.  Additional  work 
will  be  required  among  the  agencies  to  complete  that  section. 
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We  fully  concur  with  the  need  to  move  rapidly  to  enact  comprehensive  implement- 
ing legislation  and  do  not  wish  to  see  further  delay  in  the  initiation  of  congressional 
consideration.  Therefore,  we  have  conveyed  to  the  committee  the  draft  administra- 
tion legislation  as  it  stands,  without  the  section  (section  14  on  judicial  review  and 
citizen  suits)  that  remains  to  be  completed.  The  draft  administration  bill,  as  trans- 
mitted, reflects  the  full  agreement  of  all  agencies. 

The  text  of  the  draft  administration  legislation  is  also  attached  to  this  testimony 
and  let  me  turn  to  its  salient  features. 

Findings,  purpose  and  policy: 

The  legislation  would  find,  in  conformity  with  article  2  of  the  protocol,  that  Ant- 
arctica is  a  natural  reserve,  devoted  to  peace  and  science. 

The  purpose  of  the  bill  is  to  provide  legislative  authority  to  implement  the  proto- 
col. 

The  legislation  would  incorporate  the  environmental  principles  of  article  3  of  the 
protocol  as  a  statement  of  U.S.  national  policy. 

Prohibited  acts: 

Section  4(a)  of  the  bill  lists  prohibited  actions;  section  4(b)  lists  actions  that  would 
be  prohibited  unless  carried  out  with  a  permit. 

Section  4(aXD  would  make  it  unlawful  for  any  person  to  engage  in,  provide  assist- 
ance to,  or  knowingly  finance  any  Antarctic  mineral  resource  activity.  This  provision 
reflects  article  7  oi  the  protocol,  which  states:  "Any  activity  relating  to  mineral  re- 
sources, other  than  scientific  research,  shall  be  prohibited."  This  legislation  would 
repeal  the  Antarctic  Protection  Act,  which  was  intended  as  an  interim  measure 
pending  entry  into  force  of  an  international  agreement  providing  an  indefinite  ban 
on  Antarctic  mineral  resource  activities.  Article  7,  which  has  no  termination  date 
and  is  not  reviewable  for  fifty  years  following  entry  into  force  of  the  protocol,  con- 
stitutes such  an  indefinite  ban. 

The  legislation  would  prohibit  several  activities  concerning  waste  in  Antarctica. 
It  would  be  unlawful  to:  introduce  certain  specified  products;  to  dispose  of  certain 
types  of  waste,  except  through  removal;  to  engage  in  open  burning  of  waste  after 
March  1,  1994;  and  to  dispose  of  any  waste  onto  ice-free  land  areas  or  into  fresh 
water  systems.  In  addition,  section  4(b)  of  the  legislation  would  prohibit  disposal  of 
any  waste  in  Antarctica  without  a  permit,  except  as  otherwise  authorized  under  the 
act  to  prevent  pollution  from  ships.  All  of  these  prohibitions  are  based  on  provisions 
of  annex  of  the  protocol. 

Section  4(b)  of  the  legislation  would  prohibit  any  person  from  introducing  into 
Antarctica  any  member  of  a  non-native  species  and  from  engaging  in  any  taking  or 
harmful  interference  in  Antarctica  without  a  permit,  in  conformity  with  annex  II  of 
the  protocol. 

Section  4(b)  would  also  prohibit  entering  specially  protected  areas  without  a  per- 
mit, in  conformity  with  annex  V  of  the  protocol. 

Regulations: 

The  legislation  would  authorize  the  NSF  Director,  the  Secretary  of  Commerce,  the 
EPA  Administrator,  the  Secretary  of  State,  and  the  Secretary  of  the  Department  in 
which  the  Coast  Guard  operates  to  promulgate  regulations  to  implement  the  provi- 
sions of  the  protocol.  In  particular,  the  legislation  would  provide  for: 

•  The  NSF  Director  to  promulgate  regulations  on  protection  of  flora  and  fauna, 
and  of  specially  protected  areas,  in  accordance  with  specific  requirements  drawn 
from  annexes  II  and  V  of  the  protocol; 

•  The  NSF  Director,  with  the  concurrence  of  the  EPA  Administrator,  to  promul- 
gate regulations  on  waste  disposal  and  management,  in  accordance  with  specific  re- 
quirements drawn  from  annex  III  of  the  protocol; 

•  The  Secretary  of  Commerce  to  promulgate  regulations  on  Antarctic  mineral  re- 
source activity; 

•  The  Secretary  of  State  to  promulgate  regulations  on  the  filing  of  advance  notice 
of  expeditions  to  and  within  Antarctica;  and 

•  The  Secretary  of  the  Department  in  which  the  Coast  Guard  is  operating  to  pro- 
mulgate regulations  on  marine  pollution,  including  contingency  planning  and  re- 
sponse action. 

The  legislation  would  also  provide  authority  to  promulgate  additional  regulations 
to  implement  the  protocol,  including  regulations  to  address  a  situation  not  covered 
by  the  annexes  to  the  protocol  or  in  which  a  more  rigorous  or  supplemental  require- 
ment is  necessary. 

Permits: 

The  legislation  would  set  out  terms  and  conditions  on  the  issuance  of  permits  by 
the  NSF  Director  for  activities  otherwise  prohibited  under  section  4(b).  The  legisla- 
tion would  require  the  director  to  consult  with  the  EPA  Administrator  before  issuing 
a  permit  to  dispose  of  waste,  and  to  receive  the  concurrence  of  the  Secretary  of  Com- 


merce  before  issuing  a  permit  for  a  taking  or  harmful  interference  in  connection 
with  the  construction  or  operation  of  scientific  support  facilities. 

The  bill  provides  that  the  Director  may  modify,  suspend  or  revoke  any  permit 
where  there  is  a  change  in  conditions  that  makes  the  permit  inconsistent  with  the 
provisions  of  the  legislation  or  the  protocol. 

Environmental  impact  assessment: 

The  legislation  would  implement  the  provisions  of  the  protocol  on  environmental 
impact  assessment  of  federal  agency  activities  in  Antarctica  by  applying  the  Na- 
tional Environmental  Policy  Act  of  1969  to  the  activities,  as  specified  in  the  legisla- 
tion. The  legislation  leaves  to  regulation,  and  does  not  prejudge,  the  way  in  which 
activities  conducted  jointly  by  the  United  States  and  other  parties  to  the  protocol 
in  Antarctica  will  be  subject  to  environmental  impact  assessment.  In  this  manner, 
the  unique  considerations  applicable  to  such  activities  in  Antarctica  may  best  be 
taken  into  account. 

The  protocol  requires  environmental  impact  assessment  of  non-governmental  ac- 
tivities, as  well  as  governmental  activities,  in  Antarctica.  The  legislation  would  au- 
thorize the  EPA  Administrator  to  promulgate  regulations  to  provide  for  the  environ- 
mental impact  assessment  of  non-governmental  activities,  including  tourism,  con- 
sistent with  the  provisions  of  article  8  of  annex  I  to  the  protocol. 

Monitoring: 

The  legislation  would  authorize  the  NSF  Director,  in  consultation  with  the  EPA 
Administrator,  to  promulgate  regulations  to  provide  for  procedures  to  assess  and 
verify  the  environmental  impact  of  activities  that  proceed  following  a  determination 
that  they  will  have  more  than  a  minor  or  transitory  impact  on  the  Antarctic  envi- 
ronment or  dependent  and  associated  ecosystems. 

Marine  pollution: 

The  legislation  would  amend  the  act  to  prevent  pollution  from  ships,  to  implement 
the  protocol's  provisions  on  marine  pollution  contained  in  annex  IV. 

Representation: 

The  legislation  would  provide  that  the  Secretary  of  State,  with  the  concurrence 
of  appropriate  agency  officials,  would  appoint  the  U.S.  Representative  to  the  Com- 
mittee for  Environmental  Protection  created  under  the  protocol. 

Oversight: 

The  legislation  would  provide  that  the  Secretary  of  State,  in  conjunction  with  the 
EPA  Administrator  and  the  Secretary  of  Commerce,  will  inspect  the  U.S.  Antarctic 
Program  at  appropriate  intervals  of  between  two  and  five  years.  The  inspection 
team  will  conduct  on-site  inspections  of  stations,  field  camps,  and  operations,  and 
review  any  other  relevant  information,  with  a  view  to  examining  the  overall  compli- 
ance of  the  U.S.  Antarctic  Program  with  the  legislation  and  the  protocol. 

The  inspection  team  will  prepare  a  report  which  documents  its  findings,  specifies 
any  examples  of  failures  01  compliance,  and  makes  recommendations.  The  report, 
along  with  any  comments  by  the  NSF  Director  on  it,  will  be  made  public. 

Study  of  Antarctic  tourism: 

The  legislation  would  provide  that  the  Department  of  State  will  coordinate  an 
interagency  study  to  determine  whether  additional  measures  should  be  taken  with 
respect  to  tourism  in  Antarctica.  The  legislation  would  provide  that  the  study  would 
be  completed  within  24  months  of  the  date  of  enactment  of  the  legislation. 

Mr.  Chairman,  in  conclusion,  the  draft  administration  legislation  which  is  now  be- 
fore you  seeks  to  build  upon  and  synthesize  ideas  that  are  contained  in  S.  1427,  as 
well  as  draft  bills  that  have  been  introduced  in  the  House.  We  believe  that  the  ad- 
ministration's proposal  represent  a  balanced  and  innovative  basis  for  United  States 
implementation  of  the  protocol.  The  consensus  achieved  by  the  agencies  certainly 
represents  the  product  of  long  and  concerted  effort.  We  are  committed  to  redoubling 
that  effort  to  complete  work  on  the  remaining  section  of  the  legislation  as  rapidly 
as  possible.  We  look  forward  to  working  with  you  and  your  colleagues  on  the  house 
side  to  enact  implementing  legislation  which  will  set  the  standard  for  all  parties  to 
this  important  new  treaty. 


A  BILL 

To  implement  the  Protocol  on  Environmental  Protection  to  the  Antarctic  Treaty, 
to  enact  a  prohibition  against  Antarctic  mineral  resource  activities,  and  for  other 
purposes. 

SECTION  1. — SHORT  TITLE 

This  Act  may  be  cited  as  the  "Antarctic  Environmental  Protection  Act  of  1993." 
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SECTION  2.— FINDINGS,  PURPOSE,  AND  POLICY 

(a)  FINDINGS. — The  Congress  finds  that — 

(1)  the  Antarctic  Treaty  and  the  Protocol  on  environmental  Protection  to  the 
Antarctic  Treaty  have  established  a  firm  foundation  for  the  comprehensive  pro- 
tection of  the  Antarctic  environment,  the  continuation  of  international  coopera- 
tion, and  the  freedom  of  scientific  investigation  in  Antarctica; 

(2)  the  Protocol  establishes  international  mechanisms  and  creates  legal  obli- 
gations necessary  for  the  maintenance  of  Antarctica  as  a  natural  reserve,  de- 
voted to  peace  and  science; 

(3)  the  Protocol  serves  important  United  States  environmental  and  resource 
management  interests,  while  at  the  same  time  preserving  the  freedom  of  sci- 
entific investigation  in  Antarctica; 

(4)  the  Protocol  represents  an  important  contribution  to  the  United  States' 
long-term  legal  and  political  objectives  of  maintenance  of  Antarctica  as  an  area 
of  peaceful  international  cooperation; 

(5)  the  Protocol  institutes  environmental  impact  assessment  procedures  appli- 
cable to  United  States  activities  in  Antarctica  which  are  consistent  with  those 
of  the  National  Environmental  Policy  Act  of  1969; 

(6)  the  prohibition  of  Antarctic  mineral  resource  activity  will  contribute  to 
protection  of  the  Antarctic  environment  and  dependent  and  associated 
ecosystems  by  avoiding  potential  environmental  degradation  which  could  result 
from  mineral  resource  activities; 

(7)  the  Protocol,  including  the  principles  contained  in  Article  3,  which  is  le- 

f;ally  binding  on  the  United  States,  provides  a  basis  for  granting  residual  regu- 
atory  authority  to  address  situations  not  specifically  addressed  by  the  provi- 
sions of  the  Protocol;  and 

(8)  Antarctica  is  a  natural  reserve,  devoted  to  peace  and  science. 

(b)  PURPOSE. — The  purpose  of  this  Act  is  to  provide  legislative  authority  to  imple- 
ment, with  respect  to  the  United  States,  the  Protocol  on  Environmental  Protection 
to  the  Antarctic  Treaty. 

(c)  Policy.— 

(1)  It  is  the  national  policy  of  the  United  States  that  the  protection  of  the 
Antarctic  environment  and  dependent  and  associated  ecosystems  and  the  intrin- 
sic value  of  Antarctica,  including  its  wilderness  and  aesthetic  values  and  its 
value  as  an  area  for  the  conduct  of  scientific  research,  in  particular  research 
essential  to  understanding  the  global  environment,  shall  be  fundamental  consid- 
erations in  the  planning  and  conduct  of  all  activities  in  the  Antarctic  Treaty 
area. 

(2)  It  is  the  national  policy  of  the  United  States  that  activities  in  Antarctica 
are  to  be.  planned  and  conducted  so  as  to  limit  adverse  impacts  on  the  Antarctic 
environment  and  dependent  and  associated  ecosystems  and  avoid — 

(A)  adverse  effects  on  climate  or  weather  patterns; 

(B)  significant  adverse  effects  on  air  or  water  quality; 

(C)  significant  changes  in  the  atmospheric,  terrestrial  (including  aquatic), 
glacial,  or  marine  environments; 

(D)  detrimental  changes  in  the  distribution,  abundance  or  productivity  of 
species  or  populations  of  species  of  fauna  and  flora; 

(E)  further  jeopardy  to  endangered  or  threatened  species  or  populations 
of  such  species;  or 

(F)  degradation  of,  or  substantial  risk  to,  areas  of  biological,  scientific, 
historic,  aesthetic,  or  wilderness  significance. 

(3)  It  is  the  national  policy  of  the  United  States  that  activities  in  Antarctica 
are  to  be  planned  and  conducted  on  the  basis  of  information  sufficient  to  allow 
prior  assessments  of,  and  informed  judgments  about,  their  possible  impacts  on 
the  Antarctic  environment  and  dependent  and  associated  ecosystems  and  on  the 
value  of  Antarctica  for  the  conduct  of  scientific  research,  taking  full  account  of — 

(A)  the  scope  of  the  activity,  including  its  area,  duration,  and  intensity; 

(B)  the  cumulative  impacts  of  the  activity,  both  by  itself  and  in  combina- 
tion with  other  activities  in  the  Antarctic  Treaty  area; 

(C)  whether  the  activity  will  detrimentally  affect  any  other  activity  in  the 
Antarctic  Treaty  area; 

(D)  whether  technology  and  procedures  are  available  to  provide  for  envi- 
ronmentally safe  operations; 

(E)  whether  there  exists  the  capacity  to  monitor  key  environmental  pa- 
rameters and  ecosystem  components  so  as  to  identify  and  provide  early 
warning  of  any  adverse  effects  of  the  activity  and  to  provide  for  such  modi- 
fication of  operating  procedures  as  may  be  necessary  in  the  light  of  the  re- 
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suits  of  monitoring  or  increased  knowledge  of  the  Antarctic  environment 
and  dependent  and  associated  ecosystems;  and 

(F)  whether  there  exists  the  capacity  to  respond  promptly  and  effectively 
to  accidents,  particularly  those  with  potential  environmental  effects. 

(4)  It  is  the  national  policy  of  the  United  States  that  regular  and  effective 
monitoring  take  place  to  allow  assessment  of  the  impacts  of  ongoing  activities, 
including  the  verification  of  predicted  impacts. 

(5)  It  is  the  national  policy  of  the  United  States  that  regular  and  effective 
monitoring  take  place  to  facilitate  early  detection  of  the  possible  unforeseen  ef- 
fects of  activities  carried  out  both  within  and  outside  the  Antarctic  Treaty  area 
on  the  Antarctic  environment  and  dependent  and  associated  ecosystems. 

(6)  It  is  the  national  policy  of  the  United  States  that  activities  in  Antarctica 
be  planned  and  conducted  so  as  to  accord  priority  to  scientific  research  and  to 
preserve  the  value  of  Antarctica  as  an  area  for  the  conduct  of  such  research, 
including  research  essential  to  understanding  the  global  environment. 

(7)  It  is  the  national  policy  of  the  United  States  that  activities  in  Antarctica 
subject  to  U.S.  jurisdiction  take  place  in  a  manner  consistent  with  the  Protocol, 
and  be  modified,  suspended  or  canceled  if  they  result  in  or  threaten  to  result 
in  impacts  upon  the  Antarctic  environment  or  dependent  or  associated 
ecosystems  inconsistent  with  the  Protocol. 

SECTION  3. — DEFINITIONS 

For  purposes  of  this  Act — 

(1)  The  term  "Administrator"  means  the  Administrator  of  the  Environmental 
Protection  Agency  or  an  officer  or  employee  of  the  Environmental  Protection 
Agency  designated  by  the  Administrator. 

(2)  The  term  "Antarctica"  means  the  area  south  of  60  degrees  south  latitude, 
except  that  with  respect  to  Antarctic  mineral  resource  activity,  the  term  means 
the  area  south  of  the  Antarctic  Convergence  as  defined  in  section  303  of  the 
Antarctic  Marine  Living  Resources  Convention  Act  of  1984  (16  USC  2432(1)). 

(3)  The  term  "Antarctic  mineral  resource" — 

(A)  means  any  nonliving  natural  nonrenewable  resource  (or  part  or  prod- 
uct thereof)  found  in  or  recovered  from  Antarctica; 

(B)  includes  fossil  fuels  and  minerals,  whether  metallic  or  nonmetallic; 
and 

(C)  does  not  include  ice,  water,  snow,  or  any  mineral  resource  removed 
before  the  date  of  enactment  of  this  Act. 

(4)  The  term  "Antarctic  mineral  resource  activity"  means  collecting,  removing 
or  transporting,  or  prospecting  for,  or  exploration  or  development  of,  an  Ant- 
arctic mineral  resource,  except  that  the  term  does  not  include  those  activities 
that  are  undertaken  in  the  course  of  and  that  are  directly  related  to — 

(A)  scientific  research; 

(B)  construction,  operation  and  maintenance  of  research  stations,  field 
camps,  or  other  such  facilities;  or 

(C)  providing,  with  the  advance  written  consent  of  the  recipient 
institution  1  an  Antarctic  mineral  resource  specimen  to  a  museum  or  other 
institution  with  a  similar  public  function. 

(5)  The  term  "Antarctic  specially  protected  area"  means  an  area  identified  as 
such  under  section  6. 

(6)  The  term  "Committee  for  Environmental  Protection"  means  the  Commit- 
tee for  Environmental  Protection  established  under  Article  11  of  the  Protocol. 

(7)  The  term  "development"— 

(A)  means  any  activity,  including  logistic  support,  which  takes  place  fol- 
lowing exploration,  the  purpose  of  which  is  the  exploitation  of  specific  Ant- 
arctic mineral  resource  deposits;  and 

(B)  includes  processing,  storage,  and  transport  activities. 

(8)  The  term  "Director"  means  the  Director  of  the  National  Science  Founda- 
tion or  an  officer  or  employee  of  the  Foundation  designated  by  the  Director. 

(9)  The  term  "exploration" — 

(A)  means  any  activity,  including  logistic  support,  the  purpose  of  which 
is  the  identification  or  evaluation  of  specific  Antarctic  mineral  resource  de- 
posits for  possible  development;  and 

(B)  includes  exploratory  drilling,  dredging,  and  other  surface  or  sub- 
surface excavations  undertaken  to  determine  the  nature  and  size  of  mineral 
resource  deposits  and  the  feasibility  of  their  development. 

(10)  The  term  "harmful  interference'  means — 
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(A)  flying  or  landing  helicopters  or  other  aircraft  in  a  manner  that  dis- 
turbs concentrations  01  birds  or  seals; 

(B)  using  vehicles  or  vessels,  including  hovercraft  and  small  boats,  in  a 
manner  that  disturbs  concentrations  of  birds  or  seals; 

(C)  using  explosives  or  firearms  in  a  manner  that  disturbs  concentrations 
of  birds  or  seals; 

(D)  willfully  disturbing  breeding  or  molting  birds  or  concentrations  of 
birds  or  seals  by  persons  on  foot; 

(E)  significantly  damaging  concentrations  of  native  terrestrial  plants  by 
landing  aircraft,  driving  vehicles,  walking  on  them,  or  by  other  means;  and 

(F)  any  activity  that  results  in  significant  adverse  modification  of  the 
habitat  of  any  species  or  population  of  native  mammal,  native  bird,  native 

flant  or  native  invertebrate. 
)  The  term  "historic  site  or  monument"  means  any  site  or  monument  iden- 
tified as  a  historic  site  or  monument  by  the  Director  under  section  6. 

(12)  The  term  "impact"  means  impact  on  the  Antarctic  environment  or  on  de- 
pendent or  associated  ecosystems. 

(13)  The  term  "implementing  agency"  means  the  Director,  the  Secretary,  the 
Administrator,  the  Secretary  of  the  Department  in  which  the  Coast  Guard  is 
operating,  or  the  Secretary  of  State,  as  regulatory  responsibilities  are  vested 
under  this  Act. 

(14)  The  term  "import"  means  to  land  on,  bring  into,  or  introduce  into,  or  at- 
tempt to  land  on,  bring  into,  or  introduce  into,  any  place  subject  to  the  jurisdic- 
tion of  the  United  States,  including  the  12-mile  territorial  sea  of  the  United 
States,  whether  or  not  such  act  constitutes  an  importation  within  the  meaning 
of  the  customs  laws  of  the  United  States. 

(15)  The  term  "native  bird"  means  any  member,  at  any  stage  of  its  life  cycle 
(including  eggs),  of  any  species  of  the  class  Aves  which  is  indigenous  to  Antarc- 
tica or  occurs  there  seasonally  through  natural  migrations,  designated  by  the 
Director  as  a  native  species  under  section  6,  and  includes  any  part  of  such 
member. 

(16)  The  term  "native  invertebrate"  means  any  terrestrial  or  freshwater  in- 
vertebrate, at  any  stage  of  its  life  cycle,  which  is  indigenous  to  Antarctica,  des- 
ignated by  the  Director  as  such  under  section  6,  and  includes  any  part  of  such 
invertebrate. 

(17)  The  term  "native  mammal"  means  any  member,  at  any  stage  of  its  life 
cycle,  of  any  species  of  the  class  Mammalia,  which  is  indigenous  to  Antarctica 
or  occurs  there  seasonally  through  natural  migrations,  designated  by  the  Direc- 
tor as  a  native  species  under  section  6,  and  includes  any  part  of  such  member. 

(18)  The  term  "native  plant"  means  any  terrestrial  or  freshwater  vegetation, 
including  bryophytes,  lichens,  fungi  and  algae,  at  any  stage  of  its  life  cycle  (in- 
cluding seeds  and  other  propagules),  which  is  indigenous  to  Antarctica,  des- 
ignated as  such  by  the  Director  under  section  6,  and  includes  any  part  of  such 
vegetation. 

(19)  The  term  "non-native  species"  means  any  species  of  animal  or  plant 
which  is  not  indigenous  to  Antarctica. 

(20)  The  term  "person"  means  an  individual,  partnership,  corporation,  trust, 
association,  or  other  entity  subject  to  the  jurisdiction  of  the  United  States  and 
any  department,  agency,  or  other  instrumentality  of  the  Federal  Government  or 
of  any  State  or  local  government,  and  any  officer,  employee,  or  agent  of  any 
such  instrumentality. 

(21)  The  term  "prohibited  product"  means  any  substance  which  is  designated 
as  such  under  section  6. 

(22)  The  term  "prohibited  waste"  means  any  substance  which  is  designated 
as  such  under  section  6. 

(23)  The  term  "prospecting"  means  any  activity,  including  logistic  support, 
the  purpose  of  which  is  the  identification  of  Antarctic  mineral  resource  potential 
for  possible  exploration  and  development. 

(24)  The  term  "Protocol"  means  the  Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty,  signed  October  4,  1991,  in  Madrid,  and  all  annexes  there- 
to, and  includes  any  future  amendments  thereto  which  have  entered  into  force. 

(25)  The  term  "Secretary"  means  the  Secretary  of  Commerce,  or  an  officer  or 
employee  of  the  Department  of  Commerce  designated  by  the  Secretary. 

(26)  The  term  "specially  protected  species  means  any  native  species  des- 
ignated as  a  specially  protected  species  by  the  Director  under  section  6. 

(27)  The  term  "take '  or  "taking"  means  to  kill,  injure,  capture,  handle,  or  mo- 
lest, a  native  mammal  or  bird,  or  to  remove  or  damage  such  quantities  of  native 
plants  that  their  local  distribution  or  abundance  would  be  significantly  affected. 
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(28)  The  terms  "Treaty"  and  "Antarctic  Treaty"  mean  the  Antarctic  Treaty 
signed  in  Washington,  D.C.  on  December  1,  1959. 

(29)  The  term  "United  States"  means  the  several  States  of  the  Union,  the 
District  of  Columbia,  the  Commonwealth  of  Puerto  Rico,  American  Samoa,  the 
Virgin  Islands,  Guam,  the  Commonwealth  of  the  Northern  Mariana  Islands, 
any  other  commonwealth,  territory  or  possession  of  the  United  States,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

(30)  The  term  "vessel  subject  to  the  jurisdiction  of  the  United  States"  in- 
cludes any  "vessel  of  the  United  States"  and  any  "vessel  subject  to  the  jurisdic- 
tion of  the  United  States"  as  those  terms  are  defined  in  section  303  of  the  Ant- 
arctic Marine  Living  Resources  Convention  Act  of  1984  (16  USC  2432). 

SECTION  4.— PROHIBITED  ACTS 

(a)  In  GENERAL. — It  is  unlawful  for  any  person — 

(1)  to  engage  in,  provide  assistance  (including  logistic  support)  to,  or  know- 
ingly finance  any  Antarctic  mineral  resource  activity; 

(2)  to  receive,  acquire,  transport,  offer  for  sale,  sell,  purchase,  import,  export, 
or  have  custody,  control  or  possession  of  any  Antarctic  mineral  resource  which 
that  person  knows,  or  in  the  exercise  of  due  care  should  have  known,  was  recov- 
ered or  otherwise  possessed  as  a  result  of  Antarctic  mineral  resource  activity, 
without  regard  to  the  citizenship  of  the  entity  that  engaged  in,  or  the  vessel 
used  in  engaging  in,  the  Antarctic  mineral  resource  activity; 

(3)  to  introduce  any  prohibited  product  onto  land  or  ice  shelves  or  into  water 
in  Antarctica; 

(4)  to  dispose  of  any  waste  onto  ice-free  land  areas  or  into  fresh  water  sys- 
tems in  Antarctica; 

(5)  to  dispose  of  any  prohibited  waste  in  Antarctica; 

(6)  to  engage  in  open  burning  of  waste  in  Antarctica  after  March  1,  1994; 

(7)  to  transport  passengers  to,  from  or  within  Antarctica  by  any  vessel  not 
required  to  comply  with  the  Act  to  Prevent  Pollution  from  Ships  (33  USC  1901 
et  seq.),  unless  the  person  has  an  agreement  with  the  vessel  owner  or  operator 
under  which  the  owner  or  operator  is  required  to  comply  with  Annex  IV  to  the 
Protocol; 

(8)  who  organizes,  sponsors,  operates,  or  promotes  a  non -governmental  expe- 
dition to  Antarctica,  and  who  does  business  in  the  United  States,  to  fail  to  no- 
tify all  members  of  the  expedition  of  the  environmental  protection  obligations 
of  this  Act,  and  of  actions  which  members  must  take,  or  not  take,  in  order  to 
comply  with  those  obligations; 

(9)  to  damage,  remove,  or  destroy  a  historic  site  or  monument; 

(10)  to  refuse  permission  to  any  authorized  officer  or  employee  of  the  United 
States  to  board  a  vessel,  vehicle,  or  aircraft  of  the  United  States,  or  subject  to 
the  jurisdiction  of  the  United  States,  for  the  purpose  of  conducting  any  search 
or  inspection  in  connection  with  the  enforcement  of  this  Act  or  any  regulation 
promulgated  or  permit  issued  under  this  Act; 

(11)  to  forcibly  assault,  resist,  oppose,  impede,  intimidate,  or  interfere  with 
any  authorized  officer  or  employee  of  the  United  States  in  the  conduct  of  any 
search  or  inspection  described  in  paragraph  (10)  of  this  subsection; 

(12)  to  resist  a  lawful  arrest  or  detention  for  any  act  prohibited  by  this  sec- 
tion; 

(13)  to  interfere  with,  delay,  or  prevent,  by  any  means,  the  apprehension,  ar- 
rest, or  detention  of  another  person,  knowing  that  such  other  person  has  com- 
mitted any  act  prohibited  by  this  section; 

(14)  to  violate  any  regulation  promulgated  under  this  Act,  or  any  term  or  con- 
dition of  any  permit  issued  to  that  person  under  this  Act;  or 

(15)  to  attempt  to  commit  or  cause  to  be  committed  any  act  prohibited  by  this 
section. 

(b)  It  is  unlawful  for  any  person,  unless  authorized  by  a  permit  issued  under  this 
Act— 

(1)  to  dispose  of  any  waste  in  Antarctica  (except  as  otherwise  authorized 
under  the  Act  to  Prevent  Pollution  from  Ships  (33  USC  1901  et  seq.)), 
including — 

(A)  to  dispose  of  any  waste  from  land  into  the  sea  in  Antarctica;  and 

(B)  to  incinerate  any  waste  on  land  or  ice  shelves  in  Antarctica,  or  on 
board  vessels  at  points  of  embarcation  or  demarcation,  other  than  through 
the  use  at  remote  field  sites  of  incinerator  toilets  for  human  waste; 

(2)  to  introduce  into  Antarctica  any  member  of  a  non-native  species; 
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(3)  to  enter  or  engage  in  activities  within  any  Antarctic  specially  protected 
area; 

(4)  to  engage  in  any  taking  or  harmful  interference  in  Antarctica;  or 

(5)  to  receive,  acquire,  transport,  offer  for  sale,  sell,  purchase,  import,  export, 
or  have  custody,  control  or  possession  of,  any  native  bird,  native  mammal,  or 
native  plant  which  the  person  knows,  or  in  the  exercise  of  due  care  should  have 
known,  was  taken  in  violation  of  this  Act. 

(c)  Exception  for  Emergencies. — No  act  described  in  subsections  (aX4),  (aX5), 
(a)(6),  (aX7),  (aX9),  (aX14),  (aX15)  or  subsection  (b)  shall  be  unlawful  if  the  person 
committing  the  act  reasonably  believed  that  he  or  she  did  so  under  emergency  cir- 
cumstances involving  the  safety  of  human  life  or  of  ships,  aircraft,  or  equipment  or 
facilities  of  high  value,  or  the  protection  of  the  environment. 

SECTION  5.— PERMITS 

(a)  In  GENERAL. — The  Director  may,  in  accordance  with  this  section,  issue  a  per- 
mit which  authorizes  the  conduct  within  Antarctica  of  an  act  described  in  section 
4(b). 

(b)  Applications  for  Permits  — 

(1)  Applications  for  permits  under  this  section  shall  be  made  in  such  manner 
and  form,  and  shall  contain  such  information,  as  the  Director  shall  by  regula- 
tion prescribe,  and  shall  be  signed  by  the  persons  responsible  for  the  activities 
undertaken  under  the  permit. 

(2)  The  Director  shall  publish  notice  in  the  Federal  Register  of  each  applica- 
tion which  is  made  for  a  permit  under  this  section.  The  notice  shall  invite  the 
submission  by  interested  parties,  within  30  days  (or  such  other  reasonable  pe- 
riod greater  than  30  days  as  the  Director  may  determine)  after  the  publication 
of  the  notice,  of  written  data,  comments,  or  views  with  respect  to  the  applica- 
tion. Such  application,  and  any  data,  comments  or  views  received,  shall  be  made 
available  to  the  public. 

(c)  Cooperation  With  Other  Agencies  on  Certain  Permits  — 

(1XA)  If  the  Director  receives  an  application  for  a  permit  under  this  section 
requesting  authority  to  undertake  any  action  with  respect  to — 

(i)  any  native  mammal  which  is  a  marine  mammal  within  the  meaning 
of  section  3(5)  of  the  Marine  Mammal  Protection  Act  of  1972  (16  USC 
1362(5)); 

(ii)  any  native  mammal,  native  bird,  native  plant,  or  native  invertebrate 
which  is  an  endangered  species  or  threatened  species  under  the  Endan- 
gered Species  Act  of  1973  (16  USC  1531  et  sea.); 

(iii)  any  native  bird  which  is  protected  under  the  Migratory  Bird  Treaty 
Act(16USC701etseq.); 
the  Director  shall  submit  a  copy  of  the  application  to  the  Secretary  or  to  the 
Secretary  of  the  Interior,  as  appropriate  (hereinafter  in  this  subsection  referred 
to  as  the  "appropriate  Secretary"). 

(B)  After  receiving  a  copy  of  any  application  from  the  Director  under  sub- 
paragraph (A)  of  this  paragraph  the  appropriate  Secretary  shall  promptly  deter- 
mine, and  notify  the  Director,  whether  or  not  any  action  proposed  in  the  appli- 
cation also  requires  a  permit  or  other  authorization  under  any  law  administered 
by  the  appropriate  Secretary. 

(C)  If  the  appropriate  Secretary  notifies  the  Director  that  any  action  proposed 
in  the  application  requires  a  permit  or  other  authorization  under  any  law  ad- 
ministered by  the  appropriate  Secretary,  the  Director  may  not  issue  a  permit 
under  this  section  with  respect  to  such  action  unless  such  other  required  permit 
or  authorization  is  issued  by  the  appropriate  Secretary  and  a  copy  thereof  is 
submitted  to  the  Director.  The  issuance  of  any  permit  or  other  authorization  by 
the  appropriate  Secretary  for  the  carrying  out  of  any  action  with  respect  to  any 
native  mammal,  native  bird,  native  invertebrate,  or  native  plant  shall  not  be 
deemed  to  entitle  the  applicant  concerned  to  the  issuance  by  the  Director  of  a 
permit  under  this  section. 

(2XA)  If  the  Director  receives  an  application  for  a  permit  under  this  section 
requesting  authority  to  undertake  an  action  described  in  section  4(bXD,  the  Di- 
rector shall  submit  a  copy  of  the  application  to  the  Administrator,  and  the  Di- 
rector and  Administrator  shall  promptly  consult  on  the  application. 

(B)  The  Director  shall  not  issue,  or  deny  the  issuance  of,  a  permit  under  this 
section  with  respect  to  an  action  described  in  section  4(b)(1)  before  consulting 
with  the  Administrator. 

(3XA)  If  the  Director  receives  an  application  for  a  permit  under  this  section 
requesting  authority  to  undertake  an  action  described  in  section  4(b)  (4)  in  con- 
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nection  with  unavoidable  consequences  of  the  construction  or  operation  of  sci- 
entific support  facilities,  the  Director  shall  submit  a  copy  of  the  application  to 
the  Secretary,  and  the  Director  and  the  Secretary  shall  promptly  consult  on  the 
application. 

(B)  The  Director  shall  not  issue,  or  deny  the  issuance  of,  a  permit  under  this 
section  with  respect  to  such  an  action  without  the  written  concurrence  of  the 
Secretary.  The  Secretary  shall  inform  the  Director  of  such  concurrence  or  denial 
thereof  within  60  days  (unless  the  Secretary  and  Director  agree  otherwise)  after 
receiving  a  copy  of  the  application  under  paragraph  (3XA)  of  this  subsection. 

(4)  The  Director  shall  provide  the  Administrator  with  a  copy  of  any  permit 
application  received  for  an  activity  which  may  be  subject  to  regulations  promul- 
gated under  section  7(c).  The  Director  shall  not  issue  such  a  permit  without 
written  notice  from  the  Administrator  that  the  applicable  requirements  of  such 
regulations  have  been  met.  The  Administrator  snail  provide  the  Director  with 
written  notice  as  to  whether  such  requirements  have  been  met  within  sixty 
days  after  receiving  a  copy  of  the  application. 

(d)  ISSUANCE  OF  PERMITS. — As  soon  as  practicable  after  receiving  any  application 
for  a  permit  under  this  section,  or,  in  the  case  of  any  application  to  which  subsection 
(c)  of  this  section  applies,  as  soon  as  practicable  after  the  applicable  requirements 
of  such  subsection  are  complied  with,  the  Director  shall  issue,  or  deny  the  issuance 
of,  the  permit.  Within  10  days  after  the  date  of  the  issuance  or  denial  of  a  permit 
under  this  subsection,  the  Director  shall  publish  notice  of  the  issuance  or  denial  in 
the  Federal  Register,  including  a  description  of  any  terms  and  conditions  of  the  per- 
mit. 

(e)  Modification,  Suspension,  and  Revocation  — 

(1)  The  Director  may  modify,  suspend,  or  revoke,  in  whole  or  part,  any  permit 
issued  under  this  section — 

(A)  if  there  is  any  change  in  conditions  which  makes  the  permit  incon- 
sistent with  the  provisions  of  this  Act  or  the  Protocol; 

(B)  in  any  case  in  which  there  has  been  any  violation  of  this  Act,  includ- 
ing a  violation  of  any  regulation  promulgated  under  this  Act,  or  of  any  term 
or  condition  of  the  permit;  or 

(C)  in  order  to  make  the  permit  consistent  with  any  change  made,  after 
the  date  of  issuance  of  the  permit,  to  any  regulation  promulgated  under  sec- 
tion b. 

(2)  If  consultation  with  the  Administrator  was  required  before  issuance  of  the 
permit,  under  subsection  (cX2)  of  this  section,  then  the  Director  shall  not  modify 
the  permit  before  consulting  with  the  Administrator  with  respect  to  the  modi- 
fication. 

(3)  If  the  concurrence  of  the  Secretary  was  required  before  issuance  of  the 
permit,  under  subsection  (cX3)  of  this  section,  then  the  Director  shall  not  modify 
the  permit  without  receiving  the  concurrence  of  the  Secretary  with  respect  to 
the  modification. 

(4)  The  Director  shall  publish  notice  of  the  modification,  suspension,  or  rev- 
ocation of  any  permit  in  the  Federal  Register  within  10  days  after  the  date  of 
the  decision,  including  the  reasons  for  the  decision. 

(5)  Any  permit  modification,  suspension,  or  revocation  under  paragraph  (1KB) 
of  this  subsection  shall  be  undertaken  pursuant  to  the  provisions  of  section  15. 

(f)  PERMIT  FEES. — The  Director  may  establish  and  charge  fees  for  processing  ap- 
plications for  permits  under  this  section.  The  amount  of  the  fees  shall  be  commensu- 
rate with  the  administrative  costs  incurred  by  the  Director  in  processing  the  appli- 
cation. Fees  received  will  be  credited  to  the  appropriation  or  appropriations  des- 
ignated by  the  Director. 

(g)  Terms  and  Conditions  of  Permits  — 

(1)  Each  permit  issued  under  this  section  shall  specify — 

(A)  the  period  during  which  the  permit  is  valid;  and 

(B)  any  other  terms  and  conditions  the  Director  considers  necessary  and 
appropriate  to  ensure  that  any  action  authorized  under  the  permit  is  car- 
ried out  in  a  manner  consistent  with  this  Act  and  the  regulations  promul- 
gated under  the  Act,  including  appropriate  record-keeping,  reporting,  and 
compliance  monitoring  requirements,  and  other  terms  and  conditions  relat- 
ing to  inspection  of  documents  and  records. 

(2)  A  permit  which  authorizes  the  disposal  of  any  waste  in  Antarctica  shall — 
(A)  be  issued  only  if  the  Director  determines,  after  consultation  with  the 

Administrator  and  based  on  all  relevant  information,  that  such  disposal  will 
not  pose  a  substantial  hazard  to  human  health  or  the  Antarctic  environ- 
ment; 
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(B)  specify  the  amount  of  waste  which  may  be  disposed  of  in  Antarctica, 
how  the  waste  shall  be  managed  prior  to  disposal,  and  the  conditions  for 
the  disposal; 

(C)  authorize  the  disposal  of  sewage  or  domestic  liquid  wastes  from  land 
directly  into  the  sea  only  if  the  Director  has  taken  fully  into  account  the 
provisions  of  Article  3  of,  and  Annex  III  to,  the  Protocol,  and  provided  that: 

(i)  the  Director  has  determined  that  such  disposal  occurs,  if  prac- 
ticable, where  conditions  exist  for  initial  dilution  and  rapid  dispersal; 
and 

(ii)  if  generated  in  large  quantities,  such  waste  shall  be  treated  by 
maceration  or  a  treatment  that  the  Director  has  determined  provides 
greater  environmental  protection  than  does  maceration; 

(D)  authorize  the  disposal  of  the  by-product  of 

sewage  treatment  by  the  rotary  biological  contacter  process  or  similar  processes 
from  land  into  the  sea,  provided  that  the  Director  has  determined  that  such  disposal 
does  not  adversely  affect  the  local  environment; 

(E)  authorize  the  disposal  of  waste  through  incineration  only  if  the  Direc- 
tor has  determined  that  the  incineration  will  meet  the  standards  estab- 
lished by  regulation  under  section  6;  and 

(F)  not  authorize  any  disposal  of  prohibited  waste  in  Antarctica. 

All  determinations  by  the  Director  under  this  paragraph  shall  be  made  in  con- 
sultation with  the  Administrator. 

(3)  A  permit  which  authorizes  a  taking  or  a  harmful  interference  within 
Antarctica — 

(A)  may  be  issued  only  for  the  purpose  of  providing — 

(i)  specimens  for  scientific  study  or  scientific  information; 

(ii)  specimens  for  museums,  herbaria,  zoological  or  botanical  gar- 
dens, or  other  educational  or  cultural  institutions  or  uses;  or 

(iii)  for  consequences  of  scientific  activities,  or  of  the  construction 
and  operation  of  scientific  support  facilities,  which  the  Director  has  de- 
termined are  unavoidable;  and 

(B)  shall  require  that,  as  determined  by  the  Director — 

(i)  no  more  native  mammals,  native  birds,  or  native  plants  are  taken 
than  are  strictly  necessary  to  meet  the  purposes  set  forth  in  subpara- 
graph (A)  of  this  paragraph; 

(ii)  only  small  numbers  of  native  mammals  or  native  birds  are  killed, 
and  in  no  case  more  native  mammals  or  native  birds  are  killed  from 
local  populations  than  can,  in  combination  with  other  permitted 
takings,  normally  be  replaced  by  natural  reproduction  in  the  following 
season;  and 

(iii)  the  diversity  of  species,  as  well  as  the  habitats  essential  to  their 
existence,  and  the  balance  of  the  ecological  systems  existing  within 
Antarctica  are  maintained. 

(C)  shall  specify — 

(i)  the  number  and  species  of  native  mammals,  native  birds,  native 
invertebrates,  or  native  plants  to  which  the  permit  applies;  and 

(ii)  the  manner  in  which  the  taking  or  harmful  interference  shall  be 
conducted  (which  manner,  as  determined  by  the  Director,  involves  the 
least  degree  of  pain  and  suffering  practicable),  the  period  of  time  within 
which  it  must  be  conducted,  the  area  in  which  it  must  be  conducted, 
and  the  person  who  will  take  the  action. 
All  determinations  made  by  the  Director  under  this  paragraph  in  connection 
with  permits  for  which  the  concurrence  of  the  Secretary  under  subsection  (cX3) 
of  this  section  is  required  shall  be  made  only  with  the  concurrence  of  the  Sec- 
retary. 

(4)  A  permit  which  authorizes  a  taking  within  Antarctica  of  a  member  of  a 
specially  protected  species  must  meet  the  requirements  contained  in  paragraph 
(3)  of  this  subsection,  and  in  addition  may  be  issued  only  if  the  Director  deter- 
mines that — 

(A)  there  is  a  compelling  scientific  purpose  for  the  taking; 

(B)  the  taking  will  not  jeopardize  any  existing  natural  ecological  system 
or  the  survival  or  recovery  of  the  species  or  local  population;  and 

(C)  the  taking  uses  non-lethal  techniques,  if  appropriate. -18- 

All  determinations  made  by  the  Director  under  this  paragraph  in  connection 
with  permits  for  which  the  concurrence  of  the  'Secretary  under  subsection  (cX3) 
of  this  section  is  required  shall  be  made  only  with  the  concurrence  of  the  Sec- 
retary. 
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(5)  A  permit  which  authorizes  the  introduction  of  a  member  of  a  non-native 
species  into  Antarctica — 

(A)  may  not  be  issued  unless  the  non-native  species  is  listed  in  Appendix 
B  to  Annex  II  to  the  Protocol; 

(B)  shall  specify  the  number,  species,  and,  if  appropriate,  age  and  sex  of 
the  animals  or  plants  to  which  the  permit  applies; 

(C)  shall  specify  the  precautions  to  be  taken  to  prevent  escape  or  contact 
with  native  fauna  and  flora; 

(D)  shall  require  that  any  animals  or  plants  to  which  the  permit  applies, 
and  any  progeny,  shall,  prior  to  expiration  of  the  permit,  be  removed  from 
Antarctica  or  disposed  of  by  incineration  or  equally  effective  means  that 
eliminates  risk  to  native  fauna  and  flora; 

(E)  shall  not  permit  the  importation  of  dogs  or  live  poultry  or  other  living 
birds;  and 

(F)  shall  require  that  precautions  be  taken  to  prevent  the  release  into  the 
environment  of  micro-organisms  (e.g.,  viruses,  bacteria,  parasites,  yeasts 
and  fungi)  not  present  in  native  fauna  and  flora. 

(6)  A  permit  which  authorizes  entry  into  and  engaging  in  activities  within  an 
Antarctic  specially  protected  area  shall — 

(A)  if  a  management  plan  relating  to  the  area  has  been  approved,  be  is- 
sued only — 

(i)  to  enter  and  engage  in  activities  within  the  specially  protected 
area  which  the  Director  has  determined  are  in  accordance  with  the  re- 
quirements of  the  management  plan  relating  to  that  area;  and 

(ii)  if  accompanied  by  the  relevant  sections  of  the  management  plan; 
(B)if  a  management  plan  relating  to  the  area  has  not  been  approved,  be 
issued  only — 

(i)  if  entry  is  necessary  to  accomplish  a  compelling  scientific  purpose 
which  the  Director  has  determined  cannot  be  served  elsewhere;  and 

(ii)  if  the  Director  has  determined  that  the  actions  allowed  under  the 
permit  will  not  jeopardize  the  natural  ecological  system  existing  in  the 
area;  and 
(C)  specify — 

(i)  the  extent  and  location  of  the  specially  protected  area; 
(ii)  the  activities  authorized; 

(iii)  the  period  of  time  within  which  the  authorized  activities  must 
be  conducted,  the  area  in  which  they  must  be  conducted,  and  the  per- 
son who  is  authorized  to  conduct  them;  and 
(iv)  other  conditions  imposed  by  the  management  plan,  if  any. 

(7)  No  permit  shall  be  required  for  the  importation  of  food  into  Antarctica, 
except  that — 

(A)  no  live  animals  may  be  imported  for  this  purpose; 

(B)  all  plants  and  animal  parts  shall  be  kept  under  carefully  controlled 
conditions  and  disposed  of  in  accordance  with  the  provisions  of  this  Act;  and 

(C)  before  dressed  poultry  is  packaged  for  shipment  to  Antarctica,  it  shall 
be  inspected  for  evidence  of  disease,  such  as  Newcastles  disease,  tuber- 
culosis, and  yeast  infection. 

SECTION  6.— REGULATIONS 

(a)  In  GENERAL. — The  Director,  the  Secretary,  the  Administrator,  the  Secretary 
of  the  Department  in  which  the  Coast  Guard  is  operating,  and  the  Secretary  of 
State  shall  promulgate,  in  accordance  with  this  section,  such  regulations  as  are  nec- 
essary and  appropriate  to  implement  the  provisions  of  this  Act  and  the  Protocol. 

(b)  Regulations  To  Be  Promulgated  by  the  Secretary.— The  Secretary  shall 
promulgate  such  regulations  relating  to  Antarctic  mineral  resource  activity  as  the 
Secretary  deems  are  necessary  and  appropriate  to  implement  the  provisions  of  this 
Act  and  the  Protocol. 

(c)  Regulations  To  Be  Promulgated  by  the  Director.— The  Director  shall 
promulgate  regulations  which — 

(1)  designate  as  native  species — 

(A)  each  species  of  the  class  Aves; 

(B)  each  species  of  the  class  Mammalia; 

(C)  each  species  of  plant;  and 

(D)  each  species  of  invertebrate; 

which  is  indigenous  to  Antarctica  or  which  occurs  there  seasonally  through  nat- 
ural migrations; 
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(2)  specify  those  actions  which  must,  and  those  actions  which  must  not,  be 
taken  within  Antarctica  in  order  to  protect,  in  accordance  with  the  applicable 
provisions  of  the  Protocol,  members  of  each  native  species  designated  under 
subsection  (cXD  of  this  section; 

(3)  designate  as  a  specially  protected  species  any  species  of  native  mammal, 
native  bird,  native  invertebrate,  or  native  plant  which  is — 

(A)  listed  in  Appendix  A  to  Annex  II  to  the  Protocol;  or 

(B)  approved  by  the  United  States  for  special  protection  under  the  Proto- 
col; 

(4)  designate  as  a  non-native  species  that  may  be  introduced  into  Antarctica 
only  those  species  listed  in  Appendix  B  to  Annex  II  to  the  Protocol; 

(5)  identify  each  area  designated  as  a  Antarctic  specially  protected  area  or 
specially  managed  area  under  the  Protocol,  and  implement  the  provisions  of  the 
management  plan  applicable  to  such  area; 

(6)  identify  each  historic  site  and  monument — 

(A)  listed  under  Article  8  of  Annex  V  to  the  Protocol;  or 

(B)  approved  by  the  United  States  for  listing  as  a  historic  site  or  monu- 
ment; 

(7)  require  that  any  person  who  organizes,  sponsors,  operates,  or  promotes  a 
non-governmental  expedition  to  Antarctica,  ana  who  does  business  in  the  Unit- 
ed States,  to  notify  all  members  of  the  expedition  of  the  environmental  protec- 
tion obligations  of  this  Act,  and  of  actions  which  members  must  take,  or  not 
take,  in  order  to  comply  with  those  obligations;  and 

(8)  set  forth  the  form,  content,  and  manner  of  filing,  if  applicable,  of  all  no- 
tices, reports,  declarations,  or  other  documentation  which  may  be  required  with 
respect  to  the  carrying  out  of  any  act  for  which  a  permit  is  required  under  this 
Act. 

(d)  Residual  Regulatory  Authority  of  the  Director. — In  addition  to  the  spe- 
cific authorities  set  forth  in  subsection  (c)  of  this  section,  the  Director  may  promul- 
gate such  regulations  relating  to  the  conservation  of  Antarctic  fauna  and  flora  or 
area  protection  in  Antarctica  as  the  Director  deems  necessary  and  appropriate  to 
implement  the  provisions  of  the  Protocol,  including  but  not  limited  to  regulations 
which  address  a  situation  not  covered  by  the  annexes  to  the  Protocol  or  in  which 
a  more  rigorous  or  supplemental  requirement  is  necessary. 

(e)  Regulations  To  Be  Promulgated  by  the  Director  With  the  Concur- 
rence OF  THE  ADMINISTRATOR. — The  Director,  with  the  concurrence  of  the  Adminis- 
trator, shall  promulgate  regulations  which — 

(1)  designate  as  prohibited  products — 

(A)  polychlorinated  biphenyls; 

(B)  non-sterile  soil; 

(C)  polystyrene  beads  or  chips  or  similar  forms  of  packaging; 

(D)  pesticides  (other  than  those  required  for  scientific,  medical  or  hygiene 
purposes);  and 

(E)  substances  which  the  Parties  to  the  Protocol  or  Treaty  agree  should 
be  banned  from  use  in  Antarctica; 

(2)  designate  as  prohibited  waste — 

(A)  radioactive  materials; 

(B)  electrical  batteries; 

(C)  liquid  and  solid  fuel; 

(D)  wastes  containing  harmful  levels  of  heavy  metals  or  acutely  toxic  or 
harmful  persistent  compounds; 

(E)  polyvinyl  chloride,  polyurethane  foam,  polystyrene  foam,  rubber  and 
lubricating  oils,  treated  timbers  and  other  products  which  contain  additives 
that  could  produce  harmful  emissions  if  incinerated; 

(F)  all  other  plastic  wastes,  except  low  density  polyethylene  containers 
(such  as  bags  for  storing  wastes),  provided  that  the  capacity  exists  to  incin- 
erate such  containers  under  paragraph  (5)  of  this  subsection,  in  which  case 
such  containers  shall  be  incinerated; 

(G)  fuel  drums  and  other  solid,  non-combustible  wastes  (provided  that 
their  removal  would  not  result  in  greater  adverse  environmental  impact 
than  leaving  them  in  their  existing  locations); 

(H)  unless  incinerated,  autoclaved,  or  otherwise  treated  to  be  made 
sterile — 

(i)  residues  of  carcasses  of  imported  animals; 

(ii)  laboratory  culture  of  micro-organisms  and  plant  pathogens; 

(iii)  medical  wastes;  and 

(iv)  introduced  avian  products;  and 
(I)  the  solid  residue  of  incineration; 
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(3)  provide  that — 

(A)  prohibited  waste  shall  be  removed  from  Antarctica; 

(B)  sewage,  domestic  liquid  waste,  and  other  liquid  waste  (other  than 

f>rohibited  waste)  shall,  to  the  maximum  extent  practicable,  be  removed 
rom  Antarctica; 

(C)  waste  at  field  camps  shall  be  transported  to  supporting  stations  or 
vessels  for  disposal  in  accordance  with  this  Act;  and 

(D)  wastes  removed  from  Antarctica  shall  be  disposed  of  in  accordance 
with  applicable  domestic  and  international  law; 

(4)  provide  that  sewage,  domestic  liquid  waste,  and  other  liquid  waste  (other 
than  prohibited  waste)  to  the  maximum  extent  practicable  are  not  disposed  of 
onto  sea  ice,  ice  shelves,  or  the  grounded  ice-sheet,  provided  that  such  wastes 
which  are  generated  by  stations  located  inland  on  ice  shelves  or  on  the  ground- 
ed ice-sheet  may  be  disposed  of  in  deep  ice  pits  if  such  disposal  is  the  only  prac- 
ticable option,  as  long  as  such  pits  are  not  located  on  known  ice-flow  lines  which 
terminate  at  ice-free  land  areas  or  in  areas  of  high  ablation; 

(5)  if  the  Director  determines,  in  consultation  with  the  Administrator, 
through  sound  waste  management  planning,  to  allow  incineration  as  a  means 
of  waste  disposal,  provide  standards  for  incineration  which — 

(A)  to  the  maximum  extent  practicable,  reduce  harmful  emissions; 

(B)  take  fully  into  account  the  provisions  of  Article  3  of  the  Protocol; 

(C)  are  based  on  the  criteria  contained  in  sections  129(aX2),  129(a)(4), 
and  129(c)  of  the  Clean  Air  Act  (42  USC  7429(aX2),  (aX4),  and  (c)),  taking 
into  account  the  unique  circumstances  of  Antarctic  logistics,  operations,  and 
the  Antarctic  environment;  and 

(D)  take  into  account  any  emission  standards  and  equipment  guidelines 
which  may  be  recommended  by  the  Committee  for  Environmental  Protec- 
tion and  the  Scientific  Committee  on  Antarctic  Research. 

If  it  has  been  determined  to  use  incineration  as  a  means  of  waste  disposal,  the 
Director,  in  consultation  with  the  Administrator,  shall  review  such  determina- 
tion not  later  than  five  years  after  the  initial  promulgation  of  any  incineration 
standards,  and  at  five-year  intervals  thereafter.  Such  review  shall  take  into  ac- 
count technological  advances  in  waste  disposal  and  removal,  new  information 
concerning  effects  on  human  health  and  the  environment,  and  the  state  of  the 
Antarctic  environment; 

(6)  provide  that  all  wastes  to  be  removed  from  Antarctica,  or  disposed  of  in 
Antarctica,  shall  be  stored  in  such  a  way  as  to  prevent  their  release  into  the 
environment; 

(7)  provide,  with  respect  to  the  United  States  Antarctic  Program  and  any 
other  United  States  Government  program  in  Antarctica,  in  accordance  with  Ar- 
ticles 8,  9  and  10  of  Annex  III  to  the  Protocol,  for — 

(A)  the  establishment  of  a  waste  disposal  classification  system; 

(B)  the  preparation,  and  annual  review  and  update,  of  waste  manage- 
ment plans,  taking  into  account  Article  1(3)  of  Annex  in  to  the  Protocol; 
and 

(C)  other  waste  management  activities  of  such  programs;  and 

(8)  provide  that  past  and  present  waste  disposal  sites  on  land  and  abandoned 
work  sites  of  Antarctic  activities  shall  be  cleaned  up  by  the  generator  of  such 
wastes  and  the  user  of  such  sites,  provided  that 

(A)  such  regulations  shall  not  require  the  removal  of  any  structure  des- 
ignated as  a  historic  site  or  monument,  or  the  removal  of  any  structure  or 
waste  material  in  circumstances  where  the  removal  by  any  practical  option 
would  result  in  greater  adverse  environmental  impact  than  leaving  the 
structure  or  waste  material  in  its  existing  location;  and 

(B)  such  regulations  shall  take  into  account  considerations  of  practicality, 
and  of  the  safety  of  human  life. 

(f)  Residual  Regulatory  Authority  of  the  Director  With  the  Concurrence 
OF  THE  ADMINISTRATOR. — In  addition  to  the  specific  authorities  set  forth  in  sub- 
section (e)  of  this  section,  the  Director,  with  the  concurrence  of  the  Administrator, 
may— 

(1)  promulgate  such  regulations  relating  to  waste  disposal  and  waste  man- 
agement in  Antarctica  as  the  Director  deems  necessary  and  appropriate  to  im- 
plement the  provisions  of  the  Protocol,  including  but  not  limited  to  regulations 
which  address  a  situation  not  covered  by  the  annexes  to  the  Protocol  or  in 
which  a  more  rigorous  or  supplemental  requirement  is  necessary;  and 

(2)  designate  additional  items  as  prohibited  products  or  prohibited  waste 
under  subsection  (eXD  and  (eX2)  of  this  section,  when  the  Director  determines 
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that  such  designation  is  necessary  and  appropriate  to  protect  human  health  or 

the  Antarctic  environment, 
(g)  Regulations  To  Be  Promulgated  by  the  Secretary  of  State.— The  Sec- 
retary of  State  shall  promulgate  such  regulations  as  are  necessary  and  appropriate 
to  implement,  with  respect  to  any  person,  paragraph  5  of  Article  VII  of  the  Treaty, 
pertaining  to  the  filing  of  advance  notifications  of  expeditions  to  and  within  Antarc- 
tica, including  a  requirement  for  such  person  to  describe  how  he  or  she  plans  to 
comply  with  any  regulations  promulgated  under  subsection  (h)  of  this  section. 

(h)  Regulations  With  Respect  to  Contingency  Planning  and  Response  Ac- 
tion.— 

(1)  The  Secretary  of  the  Department  in  which  the  Coast  Guard  is  operating, 
in  addition  to  the  regulations  specified  in  section  9,  shall  promulgate,  with  the 
concurrence  of  the  Director,  such  regulations  as  are  necessary  and  appropriate 
to  implement  the  provisions  of  Article  15  of  the  Protocol  with  respect  to  vessels. 

(2)  The  Director  shall  promulgate  such  regulations  as  are  necessary  and  ap- 
propriate to  implement  the  provisions  of  Article  15  of  the  Protocol  with  respect 
to  land  areas  and  ice  shelves  in  Antarctica. 

(i)  Residual  Regulatory  Authority  of  the  Secretary  of  the  Department  in 
Which  the  Coast  Guard  Is  Operating.— In  addition  to  the  specific  authority  set 
forth  in  subsection  (h)  of  this  section  and  in  section  9,  the  Secretary  of  the  Depart- 
ment in  which  the  Coast  Guard  is  operating  may  promulgate  such  regulations  relat- 
ing to  marine  pollution  in  Antarctica  as  the  Secretary  of  said  Department  deems 
necessary  and  appropriate  to  implement  the  provisions  of  the  Protocol,  including  but 
not  limited  to  regulations  which  address  a  situation  not  covered  by  the  annexes  to 
the  Protocol  or  in  which  a  more  rigorous  or  supplemental  requirement  is  necessary. 

(j)  Time  Period  for  Regulations. — The  regulations  to  be  promulgated  under 
subsections  (c)  and  (g)  of  this  section  shall  be  promulgated  within  24  months  after 
the  date  of  enactment  of  this  Act.  The  regulations  to  be  promulgated  under  sub- 
section (e)  of  this  section  shall  be  promulgated  within  36  months  after  the  date  of 
enactment  of  this  Act. 

SECTION  7. — ENVIRONMENTAL  IMPACT  ASSESSMENT 

(a)  Federal  Activities.— 

(1XA)  It  is  the  intent  of  Congress  to  implement  U.S.  obligations  under  Article 
8  of  and  Annex  I  to  the  Protocol  by  applying  the  National  Environmental  Policy 
Act  (42  USC  4321  et  seq.)  to  proposals  for  federal  agency  activities  in  Antarc- 
tica, as  specified  in  this  section. 

(B)  The  obligations  contained  in  section  102(2XC)  of  the  National  Environ- 
mental Policy  Act  (42  USC  4332(2XC))  shall  apply  to  proposals  for  federal  agen- 
cy activities  occurring  in  Antarctica  and  affecting  the  quality  of  the  human  envi- 
ronment in  Antarctica  or  dependent  or  associated  ecosystems,  as  specified  in 
this  section. 

(2XA)  Unless  an  agency  which  proposes  to  conduct  a  federal  activity  in  Ant- 
arctica determines  that  the  activity  will  have  less  than  a  minor  or  transitory 
impact,  or  unless  a  comprehensive  environment  evaluation  is  being  prepared  in 
accordance  with  paragraph  (2XC)  of  this  subsection,  the  agency  shall  prepare 
an  initial  environmental  evaluation,  in  accordance  with  Article  2  of  Annex  I  to 
the  Protocol. 

(B)  If  the  agency  determines,  through  the  preparation  of  the  initial  environ- 
mental evaluation,  that  the  proposed  federal  activity  is  likely  to  have  a  minor 
or  transitory  impact,  the  activity  may  proceed  if  appropriate  procedures  are  put 
in  place  to  assess  and  verify  the  impact  of  the  activity. 

(C)  If  the  agency  determines,  through  the  preparation  of  the  initial  environ- 
mental evaluation  or  otherwise,  that  a  proposed  federal  activity  is  likely  to  have 
more  than  a  minor  or  transitory  impact,  the  agency  shall  prepare  a  comprehen- 
sive environmental  evaluation  in  accordance  with  Article  3  of  Annex  I  to  the 
Protocol,  and  shall  make  such  comprehensive  environmental  evaluation  publicly 
available  for  comment. 

(3)  Any  agency  decision  under  this  section  on  whether  a  proposed  federal  ac- 
tivity, to  which  paragraph  (2XC)  of  this  subsection  applies,  should  proceed,  and, 
if  so,  whether  in  its  original  or  in  a  modified  form,  snail  be  based  on  the  com- 
prehensive environmental  evaluation  as  well  as  other  considerations  which  the 
agency,  in  the  exercise  of  its  discretion,  deems  relevant. 

(4)  For  the  purposes  of  this  section: 

(A)  the  term  "federal  activity"  includes,  but  is  not  limited  to,  activities 
conducted  under  a  federal  agency  research  program  in  Antarctica,  whether 
or  not  conducted  by  a  federal  agency;  and 
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(B)  activities  that  may  have  a  "significant"  impact,  within  the  meaning 
of  section   102(2XC)  of  the  National  Environmental  Policy  Act  (42  USC 
4332(2XC)),  are  deemed  to  fall  within  the  category  of  activities  that  are 
likely  to  have  "more  than  a  minor  or  transitory  impact", 
(h)  Federal  Activities  Carried  Out  Jointly  With  Foreign  Governments.— 

(1)  For  the  purposes  of  this  subsection,  "Antarctic  joint  activity"  means  any 
federal  activity  in  Antarctica  which  is  proposed  to  be  conducted,  or  which  is  con- 
ducted, jointly  or  in  cooperation  with  one  or  more  foreign  governments,  as  de- 
fined in  regulations  promulgated  by  such  agencies  as  the  President  may  des- 
ignate. 

(2)  Where  the  Secretary  of  State,  in  cooperation  with  the  lead  U.S.  agency 
planning  an  Antarctic  joint  activity  and  with  the  other  government  or  govern- 
ments involved,  determines  that  a  government  other  than  the  United  States, 
which  has  signed  or  acceded  to  the  Protocol,  is  coordinating  the  implementation 
of  environmental  impact  assessment  procedures  for  that  activity,  the  require- 
ments of  subsection  (a)  of  this  section  shall  not  apply  in  respect  of  that  activity. 

(3)  Determinations  under  paragraph  (2)  of  this  subsection,  and  agency  ac- 
tions and  decisions  in  connection  with  assessments  of  impacts  of  Antarctic  joint 
activities,  shall  not  be  subject  to  judicial  review. 

(c)  Nongovernmental  Activities  — 

(1)  The  Administrator  shall,  within  24  months  after  the  date  of  enactment  of 
this  Act,  promulgate  regulations  to  provide  for — 

(A)  the  environmental  impact  assessment  of  nongovernmental  activities, 
including  tourism,  for  which  the  United  States  is  required  to  give  advance 
notice  under  paragraph  5  of  Article  VII  of  the  Treaty;  and 

(B)  coordination  of  the  review  of  information  regarding  environmental 
impact  assessment  received  from  other  Parties  under  the  Protocol. 

(2)  Such  regulations  shall  be  consistent  with  the  provisions  of  Annex  1  to  the 
Protocol. 

(d)  Decision  To  Proceed  — 

(1)  No  decision  shall  be  taken  to  proceed  with  an  activity  for  which  a  com- 
prehensive environmental  evaluation  is  prepared  under  this  section  unless 
there  has  been  an  opportunity  for  consideration  of  the  draft  comprehensive  en- 
vironmental evaluation  at  an  Antarctic  Treaty  Consultative  Meeting,  provided 
that  no  decision  to  proceed  with  a  proposed  activity  shall  be  delayed  through 
the  operation  of  this  subsection  for  more  than  15  months  from  the  date  of  cir- 
culation of  the  draft  comprehensive  environmental  evaluation. 

(2)  The  Secretary  of  State  shall  circulate  the  final  comprehensive  environ- 
mental evaluation,  in  accordance  with  Article  3(6)  of  Annex  I  to  the  Protocol, 
at  least  GO  days  before  the  commencement  of  the  activity  in  Antarctica. 

(e)  Cases  of  Emergency. — The  requirements  set  out  in  this  section,  and  in  regu- 
lations promulgated  under  it,  shall  not  apply  in  cases  of  emergency  relating  to  the 
safety  of  human  life  or  of  ships,  aircraft,  or  equipment  and  facilities  of  high  value, 
or  the  protection  of  the  environment,  which  require  an  activity  to  be  undertaken 
without  fulfilling  these  requirements. 

(f)  JUDICIAL  REVIEW. — Agency  compliance  with  subsection  (a)  of  this  section  shall 
be  reviewable  under  sections  701  et  seq.  of  Title  5,  subject  to  the  provisions  of  sub- 
section (bX3)  of  this  section. 

(g)  REPORTING. — The  Secretary  of  State  and  the  Administrator  shall  report  annu- 
ally to  the  Congress  regarding  implementation  of  this  section.  Their  reports  shall 
include  information  provided  under  Article  6  of  Annex  I  to  the  Protocol,  copies  of 
all  comprehensive  environmental  evaluations  circulated  and  all  public  comments  re- 
ceived, as  well  as  descriptions  of  any  Antarctic  joint  activities  and  the  environ- 
mental impact  documentation  associated  therewith. 

(h)  EXCLUSIVE  MECHANISM. — Notwithstanding  any  other  provision  of  law,  the  re- 
quirements of  the  National  Environmental  Policy  Act  as  specified  in  this  section 
shall  constitute  the  sole  and  exclusive  statutory  obligations  of  the  federal  agencies 
with  regard  to  assessing  the  environmental  impacts  of  proposed  federal  activities  oc- 
curring in  Antarctica. 

(i)  Decisions  on  Permit  Applications. — The  provisions  of  this  section  requiring 
environmental  impact  assessments  (including  initial  environmental  evaluations  and 
comprehensive  environmental  evaluations)  shall  not  apply  to  permitting  decisions 
under  section  5. 

SECTION  8.— MONITORING 

The  Director,  in  consultation  with  the  Administrator,  shall  promulgate  such  regu- 
lations as  are  necessary  and  appropriate,  in  accordance  with  Article  8  of  and  Annex 
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I  to  the  Protocol,  to  provide  for  procedures  to  assess  and  verify  the  impact  over  time 
of  any  activity  that  proceeds  following  the  completion  of  a  comprehensive  environ- 
mental evaluation  and,  as  appropriate,  the  impact  over  time  of  activities  that  pro- 
ceed after  a  determination  that  they  are  likely  to  have  no  more  than  a  minor  or 
transitory  impact. 

SECTION  9.— MARINE  POLLUTION— AMENDMENTS  TO  THE  ACT  TO  PREVENT  POLLUTION 

FROM  SHIPS,  33  USC  1901  ET  SEQ. 

(a)  REFERENCES. — All  references  in  this  section  to  amendment  or  repeal  mean 
amendment  or  repeal  of  a  section,  subsection  or  provision  or  the  Act  to  Prevent  Pol- 
lution from  Ships  (33  USC  1901  et  seq.) 

(b)  DEFINITIONS.— Subsection  (a)  of  section  1901  of  Title  33  is  amended— 

(1)  in  paragraph  (8)  by  striking  "and"  after  the  semicolon; 

(2)  in  paragraph  (9)  by  striking  the  period  and  inserting  ";  and";  and 

(3)  by  adding  at  the  end  the  following  new  paragraphs: 

"(10)  'Antarctica'  means  the  area  south  of  60  degrees  south  latitude;  and 
"(11)  'Antarctic  Protocol'  means  the  Protocol  on  Environmental  Protection 
to  the  Antarctic  Treaty,  signed  October  4,  1991,  in  Madrid,  and  all  annexes 
thereto,  and  includes  any  future  amendments  thereto  which  have  entered 
into  force." 

(c)  Application  of  Annex  rv  of  the  Protocol  on  Environmental  Protection 
TO  THE  ANTARCTIC  TREATY.— Section  1901  of  Title  33  is  further  amended  by  adding 
a  new  subsection  (c)  as  follows: 

"(c)  For  the  purposes  of  this  chapter,  the  requirements  of  Annex  TV  of  the 
Antarctic  Protocol  shall  apply  in  Antarctica  to  all  vessels  over  which  the  United 
States  has  jurisdiction,  except  for  vessels  listed  in  33  U.S.C.  1902(b)." 

(d)  ADMINISTRATION.— Subsection  (a)  of  section  1903  of  Title  33  is  amended  by  in- 
serting in  the  first  sentence  ",  Annex  IV  to  the  Antarctic  Protocol"  after  "the 
MARPOL  Protocol". 

(e)  REGULATIONS.— Subsection  (bXD  of  section  1903  of  Title  33  is  amended  by  in- 
serting ",  Annex  TV  to  the  Antarctic  Protocol"  after  "the  MARPOL  Protocol". 

(f)  VIOLATIONS.— 

(1)  Subsection  (a)  of  section  1907  of  Title  33  is  amended  by  inserting  in  the 
first  sentence  ",  Annex  TV  to  the  Antarctic  Protocol"  after  "the  MARPOL  Proto- 
col". 

(2)  Subsection  (b)  of  section  1907  of  Title  33  is  amended  by  striking  the 
fourth  and  fifth  sentences  and  replacing  them  with  the  following: 

"With  respect  to  the  MARPOL  Protocol,  upon  completion  of  the  investiga- 
tion, the  Secretary  shall  take  the  action  required  by  the  MARPOL  Protocol 
and  whatever  further  actions  he  or  she  considers  appropriate  under  the  cir- 
cumstances. If  the  initial  evidence  was  provided  by  a  party  to  the  MARPOL 
Protocol,  the  Secretary,  acting  through  the  Secretary  of  State,  shall  inform 
that  party  of  the  action  taken  or  proposed.  With  respect  to  Annex  rV  to  the 
Antarctic  Protocol,  upon  completion  of  the  investigation,  the  Secretary  shall 
take  any  actions  required  by  the  Antarctic  Protocol  and  whatever  further 
actions  he  or  she  considers  appropriate  under  the  circumstances." 

(g)  PENALTIES.— Section  1908  of  Title  33  is  amended— 

(1)  in  subsection  (a)  by  inserting  "Annex  TV"  to  the  Antarctic  Protocol,"  after 
"the  MARPOL  Protocol,"; 

(2)  in  subsection  (b)  by  inserting  "Annex  IV  to  the  Antarctic  Protocol,"  after 
"the  MARPOL  Protocol,"  in  both  paragraphs  (1)  and  (2); 

(3)  in  subsection  (d)  by  inserting  "Annex  IV  to  the  Antarctic  Protocol,"  after 
"the  MARPOL  Protocol,". 

SECTION  10. — REPRESENTATIVE  TO  THE  COMMITTEE  FOR  ENVIRONMENTAL  PROTECTION 

(a)  The  Secretary  of  State,  with  the  concurrence  of  the  Administrator,  the  Direc- 
tor and  the  Secretary,  shall  designate  an  officer  or  employee  of  the  United  States 
to  be  the  United  States  representative  to  the  Committee  for  Environmental  Protec- 
tion. 

(b)  The  officer  or  employee  designated  shall  have  the  technical  qualifications  nec- 
essary to  serve  in  this  capacity. 

(c)  The  United  States  representative  shall  receive  no  additional  compensation  by 
reason  of  service  as  such  representative. 

SECTION  11. — OVERSIGHT 

(a)  Report  and  On-Site  Inspections.— 
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(1)  The  Secretary  of  State,  in  conjunction  with  the  Administrator  and  the 
Secretary,  shall,  at  appropriate  intervals  of  between  two  and  five  years,  conduct 
an  inspection  of  the  United  States  Antarctic  Program,  including  on-site  inspec- 
tions of  stations,  field  camps,  and  operations,  and  review  of  any  other  relevant 
information,  including  information  received  from  the  Director,  with  a  view  to 
examining  the  overall  compliance  of  the  United  States  Antarctic  Program  with 
this  Act  and  the  Protocol. 

(2)  The  inspection  of  the  United  States  Antarctic  Program  shall  be  conducted 
by  a  team  designated  by  the  Secretary  of  State,  the  Administrator,  and  the  Sec- 
retary. The  team  shall  comprise  no  more  members  than  are  necessary  and  ap- 
propriate to  carry  out  its  mandate,  and  shall  include  technically  qualified  ex- 
perts, both  governmental  and  non-governmental. 

(3)  The  National  Science  Foundation  shall  provide  all  transportation  and 
logistical  support  necessary  to  allow  the  team  to  conduct  the  on-site  inspections 
in  Antarctica,  and  shall  cooperate  to  the  fullest  extent  possible  in  meeting  re- 
quests for  documents,  other  information,  and  assistance  necessary  for  the  in- 
spection team  to  carry  out  its  work.  The  costs  of  transportation  to  and  from 
Antarctica  shall  be  borne  by  the  Department  of  State,  the  Environmental  Pro- 
tection Agency,  and  the  Department  of  Commerce. 

(4)  The  inspection  team  shall  prepare  a  draft  report  which  documents  its 
findings,  on  the  compliance  of  the  United  States  Antarctic  Program  with  the 
provisions  of  this  Act  and  the  Protocol,  shall  specify  any  examples  of  failures 
of  compliance,  and  shall  make  recommendations.  The  inspection  team  shall  pro- 
vide the  draft  report  to  the  Director  for  review  and  comment  for  a  period  not 
to  exceed  120  days. 

(b)  Publication. — The  final  report  of  the  inspection  team,  including  any  com- 
ments by  the  Director,  shall  promptly  be  made  public.  The  Director  shall  publish 
notice  oi  the  report  ana  the  response  in  the  Federal  Register. 

SECTION  12.— STUDY  OF  ANTARCTIC  TOURISM 

The  Department  of  State  shall  coordinate  an  interagency  study  of  tourism  in  Ant- 
arctica (including  recommendations  where  appropriate)  to  determine  whether  or  not 
additional  measures  should  be  taken  with  respect  to  Antarctic  tourist  activities. 
This  study  shall  be  completed  within  24  months  after  the  date  of  enactment  of  this 
Act. 

SECTION  13. — RULE  MAKING  AND  PETITION  FOR  REGULATIONS 

(a)  RULE  MAKING. — Promulgation  of  regulations  under  this  Act  shall  be  in  accord- 
ance with  section  553  of  Title  5. 

(b)  Petition  for  Regulations.— Any  person  may  petition  the  implementing 
agency  for  the  promulgation,  amendment,  or  repeal  of  any  regulation  under  this  Act 
within  its  authority.  Within  180  days  of  receipt  of  such  a  petition,  the  implementing 
agency  shall  grant  or  deny  the  petition.  If  the  petition  is  denied,  the  implementing 
agency  shall  provide  notice  of  such  denial  and  the  reasons  therefor.  If  the  petition 
is  granted,  the  final  regulations  shall  be  promulgated  within  twenty-four  months  of 
the  granting  of  the  petition. 

SECTION  14.— judicial  review  and  citizen  suits 

SECTION  15.— ADMINISTRATIVE  ENFORCEMENT 

(a)  Administrative  Compliance  Orders  — 

(1)  Whenever,  on  the  basis  of  any  information,  the  implementing  agency  de- 
termines that  any  person  has  violated  or  is  in  violation  of  any  requirement  of 
this  Act,  or  any  permit  issued  or  regulation  promulgated  under  this  Act,  such 
agency  may,  after  notice  and  opportunity  for  a  hearing  in  accordance  with  sub- 
section (c)  of  this  section,  issue  an  order  requiring  compliance  immediately  or 
within  a  specified  time  period,  or  both. 

(2)  Upon  the  failure  of  any  person  against  whom  a  compliance  order  is  issued 
to  take  corrective  action  within  the  time  specified  in  the  order,  and  after  notice 
and  an  opportunity  for  a  hearing  in  accordance  with  subsection  (c)  of  this  sec- 
tion, the  implementing  agency  may  request  the  Attorney  General  to  institute 
a  civil  action  in  either  the  U.S.  District  Court  for  the  District  of  Columbia  or 
for  any  district  in  which  such  person  is  found,  resides  or  transacts  business  to 
enforce  such  order. 

(b)  Assessment  of  Penalties.— 

(1)  Any  person  who  is  found  by  the  implementing  agency,  after  notice  and  op- 
portunity for  a  hearing  in  accordance  with  subsection  (c)  of  this  section,  to  have 
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committed  any  act  prohibited  by  section  4  shall  be  liable  to  the  United  States 
for  a  civil  penalty.  The  amount  of  the  civil  penalty  shall  not  exceed  50,000  dol- 
lars for  each  violation.  Each  day  of  a  continuing  violation  shall  constitute  a  sep- 
arate offense.  The  amount  of  such  civil  penalty  shall  be  assessed  by  written  no- 
tice. In  determining  the  amount  of  such  penalty,  the  implementing  agency  shall 
take  into  account  the  nature,  circumstances,  extent,  and  gravity  of  the  prohib- 
ited acts  committed,  and,  with  respect  to  the  violator,  the  degree  of  culpability, 
any  history  of  prior  offenses,  any  economic  benefit  derived  from  the  violation, 
and  such  other  matters  as  justice  may  require,  to  the  extent  such  information 
is  reasonably  available  to  the  implementing  agency. 

(2)  The  implementing  agency  may  compromise,  modify,  or  remit,  with  or 
without  conditions,  any  civil  penalty  which  is  subject  to  imposition  or  which  has 
been  imposed  under  this  section. 

(c)  HEARINGS. — Hearings  for  administrative  actions  under  this  section  shall  be 
conducted  in  accordance  with  section  554  of  Title  5.  For  the  purposes  of  conducting 
any  such  hearing,  the  implementing  agency  may  issue  subpoenas  for  the  attendance 
and  testimony  of  witnesses  and  the  production  of  relevant  papers,  books,  and  docu- 
ments, and  may  administer  oaths.  Witnesses  summoned  shall  be  paid  the  same  fees 
and  mileage  that  are  paid  to  witnesses  in  the  courts  of  the  United  States.  In  case 
of  contempt  or  refusal  to  obey  a  subpoena  served  upon  any  person  under  this  sub- 
section, the  district  court  of  the  United  States  for  any  district  in  which  such  person 
is  found,  resides,  or  transacts  business,  upon  application  by  the  United  States  and 
after  notice  to  such  person,  shall  have  jurisdiction  to  issue  an  order  requiring  such 
person  to  appear  and  give  testimony  before  the  implementing  agency  or  to  appear 
and  produce  documents  before  the  implementing  agency,  or  both,  and  any  failure 
to  obey  such  order  of  the  court  may  be  punished  Dy  such  court  as  a  contempt  there- 
of. 

(d)  Review  of  Administrative  Actions. — Any  person  against  whom  an  adminis- 
trative action  has  been  taken  under  this  section  may  obtain  review  thereof  in  the 
U.S.  District  Court  for  the  District  of  Columbia  by  filing  a  complaint  in  such  court 
within  30  days  from  the  date  of  such  order  and  by  simultaneously  sending  a  copy 
of  such  complaint,  by  certified  mail  to  the  implementing  agency,  the  Attorney  Gen- 
eral and  the  appropriate  United  States  Attorney.  The  implementing  agency  shall 
promptly  file  in  such  court  a  certified  copy  of  the  record  upon  which  the  violation 
was  found  or  such  penalty  imposed,  as  provided  in  section  2112  of  Title  28.  Such 
court  shall  not  set  aside  or  remand  such  order  unless  there  is  not  substantial  evi- 
dence in  the  record,  taken  as  a  whole,  to  support  the  finding  of  a  violation  or  unless 
the  implementing  agency's  assessment  of  the  penalty  constitutes  an  abuse  of  discre- 
tion. In  any  such  proceeding,  the  United  States  may  seek  to  recover  the  civil  penalty 
assessed  under  this  section. 

(e)  Action  Upon  Failure  To  Pay  Assessment.— If  any  person  fails  to  pay  an  as- 
sessment of  a  civil  penalty  after  it  has  become  a  final  and  unappealable  order,  or 
after  the  court  has  entered  final  judgment  in  favor  of  the  Implementing  agency,  the 
implementing  agency  shall  request  the  Attorney  General  of  the  United  States  to 
bring  a  civil  action  to  recover  the  amount  assessed  in  any  appropriate  district  court 
of  the  United  States.  In  such  action,  the  validity  and  appropriateness  of  the  final 
order  imposing  the  civil  penalty  shall  not  be  subject  to  review. 

(f)  In  Rem  JURISDICTION. — Any  vessel,  vehicle  or  aircraft  (including  its  gear,  fur- 
niture, appurtenances,  stores,  and  cargo)  used  in  the  commission  of  an  act  prohib- 
ited by  section  4  shall  be  liable  in  rem  for  any  civil  penalty  assessed  for  such  viola- 
tion under  this  section  and  may  be  proceeded  against  in  any  district  court  of  the 
United  States  having  jurisdiction  thereof.  Such  penalty  shall  constitute  a  maritime 
lien  on  such  vessel  which  may  be  recovered  in  an  action  in  rem  in  the  district  court 
of  the  United  States  having  jurisdiction  over  the  vessel. 

SECTION  16. — CIVIL  JUDICIAL  ENFORCEMENT 

(a)  Civil  Judicial  Enforcement. — Whenever,  on  the  basis  of  any  information, 
the  implementing  agency  determines  that  a  person  has  violated  or  is  in  violation 
of  any  requirement  of  this  Act  or  any  permit  issued  or  regulation  promulgated 
under  this  Act,  such  agency  may  request  the  Attorney  General  to  commence  a  civil 
action  in  either  the  U.S.  District  Court  for  the  District  of  Columbia,  or  for  any  dis- 
trict in  which  such  person  is  found,  resides,  or  transacts  business,  for  appropriate 
relief,  including  a  temporary  or  permanent  injunction  or  to  assess  and  recover  a  civil 
penalty  not  to  exceed  50,000  dollars  per  day  for  each  past  or  ongoing  violation,  or 
both.  Each  day  of  a  continuing  violation  shall  constitute  a  separate  offense. 

(b)  Factors  Considered  in  Determining  Amount.— In  determining  the  amount 
of  such  penalty,  the  court  shall  take  into  account  the  nature,  circumstances,  extent, 
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and  gravity  of  the  prohibited  acts  committed,  and,  with  respect  to  the  violator,  the 
degree  of  culpability,  any  history  of  prior  offenses,  any  economic  benefit  derived 
from  the  violation,  and  such  other  matters  as  justice  may  require. 

(c)  IMMINENT  HAZARD. — Notwithstanding  any  other  provision  of  this  Act,  upon  re- 
ceipt of  evidence  that  a  person's  past  or  present  activities  may  present  an  imminent 
and  substantial  endangerment  to  human  health  or  the  environment  in  Antarctica, 
the  Director,  in  consultation  with  the  Administrator,  may  request  the  Attorney  Gen- 
eral to  bring  suit  on  behalf  of  the  United  States  in  either  the  U.S.  District  Court 
for  the  District  of  Columbia,  or  for  any  district  in  which  such  person  is  found,  re- 
sides, or  transacts  business,  against  any  person  who  has  contributed  to  or  who  is 
contributing  to  such  activities  to  restrain  such  person  from  such  activities,  to  order 
such  person  to  take  other  action  as  may  be  necessary,  or  both.  The  Director,  in  con- 
sultation with  the  Administrator,  may  also  take  other  action  under  this  section,  in- 
cluding but  not  limited  to  issuing  such  orders  as  may  be  necessary  to  protect  human 
health  or  the  environment  in  Antarctica,  and  undertaking  corrective  action  and  re- 
covering costs  of  such  action. 

SECTION  17. — CRIMINAL  OFFENSES 

(a)  OFFENSES. — Any  person  who  knowingly  commits  any  act  prohibited  by  section 
4  shall,  upon  conviction,  be  punished  by  a  fine  of  not  more  than  $50,000  per  day 
of  the  violation,  or  by  imprisonment  for  not  more  than  five  years,  or  by  both;  except 
that  if  in  the  commission  of  any  such  offense  the  person  uses  a  dangerous  weapon, 
engages  in  conduct  that  causes  bodily  injury  to  any  officer  or  employee  of  the  United 
States  carrying  out  the  powers  specified  in  section  19(bXD,  or  places  any  such  offi- 
cer or  employee  in  fear  of  imminent  bodily  injury,  the  maximum  fine  shall  be  as 
provided  in  Title  18  and  the  maximum  Imprisonment  shall  be  ten  years.  Each  day 
of  a  continuing  violation  shall  constitute  a  separate  offense.  If  a  conviction  of  a  per- 
son is  for  a  violation  committed  after  a  first  conviction  of  such  person  under  this 
paragraph,  the  maximum  punishment  shall  be  doubled  with  respect  to  both  twine 
and  imprisonment. 

(b)  FEDERAL  JURISDICTION. — There  is  federal  jurisdiction  over  any  offense  de- 
scribed in  subsection  (a)  of  this  section. 

(c)  Other  Criminal  Offenses. — Nothing  in  this  Act  shall  be  construed  to  limit 
the  jurisdiction  of  the  United  States  over  other  criminal  offenses  which  may  occur 
in  Antarctica. 

SECTION  18. — CIVIL  FORFEITURE 

(a)  In  General. — Any  vessel,  vehicle  or  aircraft  (including  its  gear,  furniture,  ap- 
purtenances, stores  and  cargo),  and  any  guns,  traps,  and  other  equipment  used,  and 
any  animal,  plant,  Antarctic  mineral  resource  (or  the  fair  market  value  thereof),  or 
other  property  recovered,  taken,  or  possessed,  in  any  manner,  including  any  pro- 
ceeds thereof,  in  connection  with  or  as  a  result  of  the  commission  of  any  act  prohib- 
ited by  section  4  shall  be  subject  to  forfeiture  to  the  United  States.  All  or  part  of 
such  vessel,  vehicle  or  aircratt  may,  and  all  of  any  such  animal,  plant,  or  Antarctic 
mineral  resource  (or  fair  market  value  thereof),  shall  be  forfeited  to  the  United 
States  pursuant  to  a  civil  proceeding  under  this  section. 

(b)  Jurisdiction  of  District  Courts. — Any  district  court  of  the  United  States 
shall  have  jurisdiction,  upon  application  by  the  Attorney  General  on  behalf  of  the 
United  States,  to  order  any  forfeiture  authorized  under  subsection  (a)  of  this  section 
and  any  action  provided  for  under  subsection  (d)  of  this  section. 

(c)  JUDGMENT. — If  a  judgment  is  entered  for  the  United  States  in  a  civil  forfeiture 
proceeding  under  this  section,  the  Attorney  General  may  seize  any  property  or  other 
interest  declared  forfeited  to  the  United  States,  which  has  not  previously  been 
seized  under  this  Act  or  for  which  security  has  not  previously  been  obtained  under 
subsection  (d)  of  this  section.  The  provisions  of  the  customs  laws  relating  to — 

(1)  the  seizure,  forfeiture,  and  condemnation  of  property  for  violation  of  the 
customs  law; 

(2)  the  disposition  of  such  property  or  the  proceeds  from  the  sale  thereof;  and 

(3)  the  remission  or  mitigation  of  any  such  forfeiture; 

shall  apply  to  seizures  and  forfeitures  incurred,  or  alleged  to  have  been  incurred, 
under  the  provisions  of  this  Act,  unless  such  customs  law  provisions  are  inconsistent 
with  the  purposes,  policy,  and  provisions  of  this  Act,  except  that  all  powers,  rights, 
and  duties  conferred  or  imposed  by  the  customs  laws  upon  any  officer  or  employee 
of  the  Customs  Services  shall,  for  the  purposes  of  this  Act,  be  exercised  or  performed 
by  the  implementing  agency. 

(d)  Procedure. — 
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(1)  Any  officer  authorized  to  serve  any  process  in  rem  which  is  issued  by  a 
court  under  this  Act  shall — 

(A)  stay  the  execution  of  such  process;  or 

(B)  discharge  any  property  seized  pursuant  to  such  process; 

upon  the  receipt  of  a  satisfactory  bond  or  other  security  from  any  person  claim- 
ing such  property.  Such  bond  or  other  security  shall  be  conditioned  upon  such 
person  (i)  delivering  such  property  to  the  appropriate  court  upon  order  thereof, 
without  any  impairment  of  its  value,  or  (ii)  paying  the  monetary  value  of  such 
property  pursuant  to  an  order  of  such  court.  Judgment  shall  be  recoverable  on 
such  bond  or  other  security  against  both  the  principal  and  any  sureties  in  the 
event  that  any  condition  thereof  is  breached,  as  determined  by  such  court. 
Nothing  in  this  paragraph  flay  be  construed  to  require  the  implementing  agen- 
cy, except  in  such  agency's  discretion  or  pursuant  to  the  order  of  a  court,  to  re- 
lease on  bond  any  seized  property  or  the  proceeds  from  the  sale  thereof. 

(2)  Except  as  provided  in  subsection  (e)  of  this  section,  any  property  seized 
under  this  Act  may  be  sold,  subject  to  regulations  promulgated  by  the  imple- 
menting agency,  for  not  less  than  the  fair  market  value  thereof.  The  proceeds 
of  any  such  sale  shall  be  deposited  with  such  court  pending  the  disposition  of 
the  matter  involved. 

(e)  DISPOSAL. — Notwithstanding  any  other  provision  of  law,  upon  the  forfeiture  to 
the  United  States  of  any  property  or  item  described  in  subsection  (a)  of  this  section, 
or  upon  the  abandonment  or  waiver  of  any  claim  to  deny  such  property  or  item,  it 
shall  be  disposed  of  by  the  implementing  agency  in  such  manner  (including,  but  not 
limited  to  loan,  sale,  gift  or  destruction),  consistent  with  the  purposes  of  the  Act, 
as  may  be  prescribed  by  regulation;  except  that  no  native  mammal,  native  bird,  or 
native  plant  may  be  disposed  of  by  sale  to  the  public. 

SECTION  19.— POWERS  OF  AUTHORIZED  ENFORCEMENT  OFFICERS  AND  EMPLOYEES 

(a)  General  Responsibility. — The  provisions  of  the  Act  and  of  any  regulation 

firomulgated  or  permit  issued  under  this  Act  shall  be  enforced  by  the  authorized  of- 
icers  or  employees  designated  by  the  Director,  the  Secretary,  the  Administrator,  the 
Secretary  of  the  Treasury,  the  Secretary  of  the  department  in  which  the  Coast 
Guard  is  operating  or  the  Secretary  of  State.  Each  such  agency  may  by  agreement, 
on  a  reimbursable  basis  or  otherwise,  utilize  the  personnel,  services,  equipment  (in- 
cluding aircraft  and  vessels)  and  facilities  or  any  other  department  or  agency  of  the 
United  States  in  the  performance  of  such  duties. 

(b)  SPECIFIC  Powers. — Any  officer  or  employee  of  the  United  States  who  is  au- 
thorized (by  an  enforcing  agency,  or  the  head  of  any  department  or  agency  of  the 
United  States  which  has  entered  into  an  agreement  with  an  enforcing  agency  under 
subsection  (a)  of  this  section)  to  enforce  the  provisions  of  this  Act  and  of  any  regula- 
tion promulgated  or  hermit  issued  under  this  Act  may — 

(1)  secure,  execute,  and  serve  any  order,  warrant,  subpoena,  or  other  process, 
which  is  issued  under  the  authority  of  the  United  States  or  by  any  court  of  com- 
petent jurisdiction; 

(2)  with  or  without  a  warrant  or  other  process — 

(A)  search  any  person,  place,  vessel,  vehicle,  or  aircraft  subject  to  the 
provisions  of  this  Act  where  there  are  reasonable  grounds  to  believe  that 
evidence  of  a  violation  of  this  Act  will  be  found; 

(B)  board,  and  search  or  inspect,  any  vessel,  vehicle  or  aircraft  subject  to 
the  provisions  of  this  Act; 

(C)  seize  any  evidence  relating  to  a  violation  of  this  Act; 

(D)  seize  any  animal,  plant,  Antarctic  mineral  resource,  prohibited  prod- 
uct or  prohibited  waste,  wherever  such  item  may  be  found,  which  is  or  has 
been  recovered,  taken  or  possessed  in  violation  of  this  Act; 

(E)  seize  any  vessel  vehicle  or  aircraft  subject  to  the  provisions  of  this 
Act  (including  its  gear,  furniture,  appurtenances,  stores  and  cargo),  or  any 

Kns,  traps  or  other  equipment  used  in,  or  that  reasonably  appears  to  have 
en  used  in,  a  violation  of  this  Act; 

(F)  detain  for  inspection  and  inspect  any  package,  crate,  or  other  con- 
tainer, including  its  contents,  and  all  accompanying  documents,  upon  im- 
portation into  or  exportation  from,  the  United  States;  and 

(G)  arrest  any  person,  if  he  or  she  has  reasonable  cause  to  believe  that 
such  person  has  committed  an  act  prohibited  by  section  4; 

(2)  offer  and  pay  a  reward  to  any  person  who  furnishes  information  which 
leads  to  an  arrest,  conviction,  civil  penalty  assessment,  permit  sanction,  compli- 
ance order,  injunction,  or  forfeiture  of  property  for  any  violation  of  any  provision 
of  this  Act; 
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(3)  make  inquiries,  and  administer  to,  or  takefrom,  any  person  an  oath,  affir- 
mation or  affidavit,  concerning  any  matter  which  is  related  to  the  enforcement 
of  such  provisions;  and 

(4)  exercise  any  other  authority  which  such  officer  or  employee  is  permitted 
by  law  to  exercise. 

SECTION  20.— MISCELLANEOUS  ENFORCEMENT  PROVISIONS 

(a)  REGULATIONS. — Each  agency  that  has  responsibility  or  implementing  and  en- 
forcing this  Act  may  promulgate  such  regulations  as  may  be  appropriate  to  enforce 
the  provisions  of  this  Act  and  of  any  regulations  promulgated  or  permits  issued 
under  this  Act,  and  charge  reasonable  fees  for  the  expenses  of  the  United  States 
incurred  in  carrying  out  inspections  and  in  transferring,  boarding,  handling,  or  stor- 
ing animals,  plants,  Antarctic  mineral  resources  and  any  other  property  seized  or 
forfeited  under  this  Act. 

(b)  BURDEN  OF  PROOF. — In  connection  with  any  action  alleging  a  violation  of  this 
Act,  or  implementing  regulations,  any  person  claiming  the  benefit  of  any  exemption 
or  permit  shall  have  the  burden  of  proving  that  the  exemption  applies  or  that  the 
permit  is  applicable,  has  been  granted,  was  valid  and  was  in  force  at  the  time  of 
the  alleged  violation. 

(c)  STATUTE  OF  LIMITATIONS. — The  statute  of  limitations  for  initiating  an  adminis- 
trative or  judicial  enforcement  proceeding  shall  begin  to  run  at  the  time  a  violation 
is  discovered  by  any  of  the  authorities  listed  in  section  19  and  shall  run  for  a  period 
of  five  years. 

(d)  Action  AGAINST  PERMIT. — If  any  person  fails  to  pay  a  civil  penalty  or  criminal 
fine,  the  implementing  agency  may  suspend  or  deny  any  permit  issued  to  or  applied 
for  by  such  person.  The  implementing  agency  shall  reinstate  such  permit  or  permit 
application  upon  payment  of  the  penalty  or  fine  and  interest  thereon  at  the  prevail- 
ing rate. 

(e)  Payments  of  Storage  and  Other  Costs.— Notwithstanding  any  other  provi- 
sion of  law,  the  implementing  agency  may  retain  sums  it  receives  as  fines,  penalties, 
and  forfeitures  of  property  for  violations  of  any  provisions  of  this  Act,  and  shall  pay 
from  such  sums — 

(1)  the  reasonable  and  necessary  costs  it  incurs  in  connection  with  the  sei- 
zure and  forfeiture  of  property  under  this  Act,  including  in  providing  temporary 
storage,  care,  and  maintenance  of  such  property  pending  disposition  of  any  civil 
or  criminal  proceeding  alleging  a  violation  of  any  provision  of  this  Act; 

(2)  to  a  qualifying  person  any  reward  offered  under  section  19; 

(3)  any  expenses  directly  related  to  investigations  bind  civil  and  criminal  en- 
forcement proceedingsl  including  any  necessary  expenses  for  equipment,  train- 
ing, travel,  witnesses,  and  contracting  services  directly  related  to  such  inves- 
tigations or  proceedings; 

(4)  any  valid  liens  or  mortgages  against  any  property  chat  has  been  forfeited; 

(5)  claims  of  parties  in  interest  to  property  disposed  of  under  section  612(b) 
of  the  Tariff  Act  of  1930  (19  U.S.C.  1612(b))  or  under  other  provision  of  the  cus- 
toms laws,  as  made  applicable  by  this  Act  to  seizures  under  this  Act,  in 
amounts  determined  by  the  implementing  agency  to  be  applicable  to  such 
claims  at  the  time  of  seizure;  and 

(6)  reimbursement  to  any  agency  for  services  performed,  or  personnel,  equip- 
ment, or  facilities  utilized,  under  any  agreement  entered  into  under  section  19, 
or  any  similar  agreement  authorized  by  law. 

(f)  Proceedings  Under  Other  Laws. — Legal  proceedings  brought  under  any  sec- 
tion of  this  Act  with  respect  to  any  act  shall  not  be  deemed  to  preclude  proceedings 
with  respect  to  such  act  under  any  other  provision  of  this  Act  or  any  other  law. 

(g)  Information  Gathering  Authority.— For  the  purposes  of  enforcing  the  pro- 
visions of  this  Act,  or  any  permit  issued  or  regulation  promulgated  under  this  Act — 

(1)  the  implementing  agency  may  require  any  person  who  has  undertaken  ac- 
tivities in  Antarctica  to — 

(A)  furnish  information  relating  to  his  or  her  activities  in  Antarctica;  or 

(B)  sample  any  wastes,  emissions,  discharges,  or  releases;  and 

(2)  the  implementing  agency  or  its  authorized  representative  may  at  reason- 
able times  have  access  to  and  copy  any  records  relating  to  activities  in  Antarc- 
tica, and  sample  any  wastes,  emissions,  discharges,  or  releases  that  such  person 
is  required  to  sample  under  paragraph  (1)  of  this  subsection. 

SECTION  21.— JUDICIAL  ACTIONS 

A  district  court  of  the  United  States  which  has  jurisdiction  over  any  case  or  con- 
troversy arising  under  the  provisions  of  this  Act  may,  at  any  time — 
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(a)  enter  restraining  orders  or  prohibitions; 

(b)  issue  warrants,  process  in  rem,  or  other  process; 

(c)  prescribe  and  accept  satisfactory  bonds  or  other  security;  and 

(d)  take  such  other  actions  as  are  in  the  interest  of  justice. 

SECTION  22.— FEDERAL  AGENCY  COOPERATION 

(a)  Each  federal  department  or  agency  whose  activities  affect  Antarctica  shall  uti- 
lize, to  the  maximum  extent  practicable,  its  authorities  in  furtherance  of  the  pur- 
poses of  this  Act,  and  shall  cooperate  with  the  Director  in  carrying  out  the  purposes 
of  this  Act. 

(b)  The  Director  shall  consult  with  the  Administrator  with  respect  to  enforcement 
of  regulations  promulgated  under  section  6(e),  and  with  respect  to  determining  com- 
pliance with  the  terms  and  conditions  of  permits  issued  under  section  5(gX2). 

SECTION  23. — RELATIONSHIP  TO  EXISTING  INTERNATIONAL  AGREEMENTS,  STATUTES, 

REGULATIONS,  AND  PERMITS 

(a)  In  GENERAL. — Nothing  in  this  Act  shall  be  construed  as  contravening  or  su- 
perseding the  provisions  of  any  treaty  or  other  international  agreement,  if  such  trea- 
ty or  agreement  is  in  force  with  respect  to  the  United  States  on  the  date  of  enact- 
ment of  this  Act,  or  the  provisions  of  any  statute  except  as  provided  in  subsections 
(b)  and  (c)  of  this  section. 

(b)  STATUTE. — For  purposes  of  any  Antarctic  mineral  resource,  the  provisions  of 
this  Act  prevail  over  any  inconsistent  provision  of  the  Deep  Seabed  Hard  Mineral 
Resources  Act  (30  USC  1401-1471). 

(c)  REPEAL  OF  STATUTES.— The  Antarctic  Conservation  Act  of  1978  (16  USC  2401 
et  sea.)  and  the  Antarctic  Protection  Act  of  1990  (16  USC  2461  et  seq.)  are  hereby 
repealed. 

(d)  Savings  Provisions  — 

(1)  All  regulations  promulgated  under  the  Antarctic  conservation  Act  of  1978 
(16  USC  2401  et  seq.)  shall  remain  in  effect  until  the  Director,  the  Secretary, 
the  Administrator,  the  Secretary  of  the  Department  in  which  the  Coast  Guard 
is  operating,  or  the  Secretary  of  State,  as  the  case  may  be,  promulgates  super- 
seding regulations  under  sections  6,  7,  or  8. 

(2)  All  permits  issued  under  the  Antarctic  Conservation  Act  of  1978  (16  USC 
2401  et  seq.)  shall  remain  in  effect  until  they  expire  in  accordance  with  the 
terms  of  those  permits. 

SECTION  24.— AUTHORIZATION  OF  APPROPRIATIONS 

There  are  authorized  to  be  appropriated  such  sums  as  may  be  necessary  for  each 
of  fiscal  years  1994  and  1995  to  carry  out  this  Act. 

Senator  Kerry.  Thank  you  very  much.  Dr.  Sullivan,  would  you 
please  present  your  testimony? 

STATEMENT  OF  DR.  CORNELIUS  W.  SULLIVAN,  DIRECTOR,  OF- 
FICE OF  POLAR  PROGRAMS,  NATIONAL  SCffiNCE  FOUNDA- 
TION; ACCOMPANIED  BY  LARRY  RUDOLPH,  ACTING  GEN- 
ERAL COUNSEL 

Dr.  Sullivan.  Thank  you  very  much,  Mr.  Chairman,  for  holding 
this  hearing,  and  for  inviting  me  to  appear  before  your  committee 
this  afternoon.  I  am  accompanied  today  by  my  colleague,  Mr.  Larry 
Rudolph,  sitting  on  my  left,  who  is  Acting  General  Counsel  of  the 
National  Science  Foundation. 

Mr.  Chairman,  we  greatly  appreciate  your  abiding  interest  in 
Antarctica,  and  your  leadership  on  legislation  to  implement  the 
protocol.  This  hearing  represents  my  first  opportunity  to  testify  on 
Capitol  Hill,  since  my  appointment  as  Director  of  the  Office  of 
Polar  Programs  at  the  National  Science  Foundation. 

I  would  like  to  very  briefly  introduce  myself  to  you.  I  have  come 
to  Washington  following  19  years  as  a  professor  of  marine  biology 
and  oceanography  at  the  University  of  Southern  California  in  Los 
Angeles.  My  research  during  that  period  has  focused  on  marine  life 
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that  ranees  from,  basically,  bacteria  to  whales,  in  the  ice-covered 
oceans  of  the  Arctic  and  Antarctic;  and  I  have  had  what  I  consider 
to  be  the  very  good  fortune  to  have  spent  13  seasons  at  Antarctica 
on  the  ice,  performing  ecological  research. 

Since  my  arrival  at  the  National  Science  Foundation  last  May, 
I  have  worked  to  carry  out  the  responsibilities  of  the  U.S.  Antarctic 
Program,  and  to  conduct  a  world-class  science  program  in  Antarc- 
tica; and  to  do  so  in  a  way  that  protects  the  Antarctic  environment. 
For  many  years,  it  has  been  well-known  that  NSF  grantees  per- 
form excellent  scientific  research  in  Antarctica  and  its  surrounding 
frozen  ocean. 

This  month,  scientists  performing  research  in  Antarctica  discov- 
ered the  largest  and  deepest  ozone  hole  ever  observed;  and  last 
year,  several  of  my  colleagues  from  the  University  of  California  at 
Santa  Barbara  reported  on  the  effects  of  the  reduced  ozone,  the 
subsequent  increase  in  ultraviolet  light,  and  the  resulting  inhibi- 
tory effects  of  radiation  on  the  growth  of  phytoplankton,  which  are 
the  tiny  plants  in  the  Antarctica  seas  that  form  the  foundation  of 
food  webs,  and  upon  which  all  life  there  depends. 

This  research  will  make  important  contributions,  not  just  to  un- 
derstanding Antarctica,  but  it  also  addresses  global  environmental 
problems,  and  helps  us  to  comprehend  the  Earth's  system.  Now, 
that  Earth  system  allows  us  to  understand  how  anthropogenically 
generated  gases  in  the  industrialized  world  end  up  in  the  Antarc- 
tica stratosphere  to  reduce  ozone,  and  increase  ultraviolet  radiation 
at  the  Earth's  surface  that  subsequently  limits  plant  growth  there. 

I  think  it  is  fair  to  say  that  it  is  less  well-known,  but  equally  de- 
serving of  notice,  that  NSF  is  wholeheartedly  committed  to  protect- 
ing the  Antarctic  environment. 

Early  this  week,  on  Monday  in  fact,  I  returned  from  2  weeks  in 
Antarctica,  reviewing  the  Antarctic  through  the  eyes  of  one  who  is 
now  responsible  for  the  overall  program.  And  I  want  to  tell  you 
that  I  saw  changes.  I  might  also  add  that,  during  my  research  ex- 
periences in  Antarctica,  primarily  at  McMurdo  Station,  I  observed 
very  significant  environmental  improvements  in  Antarctica  be- 
tween about  1980  and  1989;  but  those  changes,  however,  were  not 
nearly  as  dramatic  as  the  improvements  that  have  been  made  over 
the  past  3  years. 

I  can  tell  you  that  McMurdo  Station  is  clean  and  orderly.  For- 
tress Rocks  are  clean,  and  the  waste  there  is  neatly  lined  up  and 
packaged  in  containers  for  shipment  to  waste  disposal  sites  outside 
of  the  Antarctic  continent. 

But  perhaps  more  importantly,  I  found  that  the  behavior  of  all 
the  people,  whether  they  were  grantees,  NSF,  Navy,  or  our  contrac- 
tor, had  changed  substantially,  to  one  of  great  personal  environ- 
mental awareness;  and  I  would  be  willing  to  bet  that  one  would  be 
hard-pressed  to  find  even  a  cigarette  butt  in  the  streets  of 
McMurdo  these  days.  I  think  that  reflects  much  of  the  program's 
change  in  the  last  3  to  5  years. 

In  my  new  position,  I  have  met  personally  with  representatives 
of  many  of  the  environmental  groups,  concerned  with  the  Antarctic, 
and  I  have  also  convened  several  group  meetings  with  the  environ- 
mental community,  and  also  congressional  staffers,  to  discuss  envi- 
ronmental and  scientific  activities  in  Antarctica. 
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I  have  also  just  hired  three  full-time  employees  with  environ- 
mental compliance  responsibility.  One  of  those  individuals,  with  28 
years'  experience,  is  currently  leading  NSFs  efforts  to  integrate 
NEPA  into  our  program.  And  the  other  two  individuals  are  already 
in  Antarctica,  monitoring  compliance  with  the  Antarctic  Conserva- 
tion Act,  including  waste  management  practices. 

Since  coming  onboard,  my  office  has  worked  hard  as  a  member 
of  the  administration's  team,  to  develop  legislation  to  implement 
the  Antarctic  protocol  that  Mr.  Scully  just  described  so  eloquently. 
We  are  pleased  that,  after  several  months  of  negotiation,  the  inter- 
agency group  has  reached  full  agreement  on  all  provisions  of  this 
measure,  save  one;  and  work  remains  to  be  completed  on  this  sec- 
tion. 

Agencies,  including  State  Department,  EPA,  NOAA,  DOD,  Coast 
Guard,  Justice,  Interior,  and  NSF  have  spent  many  hours  on  this 
cooperative  effort,  hammering  out  the  details  of  this  bill.  We  be- 
lieve that  our  proposal  achieves  the  appropriate  balance  between 
protecting  the  Antarctic  environment  and  maintaining  a  sound  sci- 
entific program. 

We  believe  that  the  draft  administration  bill,  as  provided  to  you 
by  the  State  Department,  will  best  achieve  the  objectives  of  the 
protocol.  It  is  our  opinion  that  the  administration's  bill  takes  ad- 
vantage of  the  expertise  lodged  in  various  Federal  agencies,  and 
provides  for  comprehensive  protection  of  the  Antarctic  environ- 
ment, without  unreasonably  limiting  the  flexibility  of  regulatory 
agencies. 

Mr.  Chairman,  it  was  2  years  ago  this  month  that  the  protocol 
was  signed  by  the  United  States  in  Madrid.  It  was  1  year  ago  this 
month  that  this  body,  the  U.S.  Senate,  gave  its  advice  and  consent 
to  the  ratification  of  the  protocol. 

Enacting  implementing  legislation  that  balances  support  for  Ant- 
arctic science,  and  protection  of  the  Antarctic  environment,  will  en- 
able the  United  States  to  serve  as  a  model  to  other  countries  to  do 
the  same.  On  that,  I  can  see,  we  agree. 

Mr.  Chairman,  NSF  shares  your  goal  of  implementing  the  proto- 
col as  quickly  as  possible;  and  we  look  forward  to  working  closely 
with  you  and  the  rest  of  the  committee,  to  enact  the  implementing 
legislation  proposed  by  the  administration. 

I  thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Dr.  Sullivan  follows:] 

Prepared  Statement  of  Dr.  Cornelius  Sullivan 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  discuss  implementing  legisla- 
tion for  the  protocol  on  Environmental  Protection  to  the  Antarctic  Treaty.  We  sin- 
cerely appreciate  your  abiding  interest  in  Antarctica  and  your  leadership  on  legisla- 
tion to  implement  the  Protocol,  and  are  reviewing  S.  1427,  the  bill  that  you  have 
introduced. 

The  Protocol,  signed  by  the  United  States  at  Madrid  on  October  4,  1991,  and  given 
the  advice  and  consent  of  the  Senate  on  October  7,  1992,  designates  Antarctica  as 
a  natural  reserve,  devoted  to  peace  and  science,  and  establishes  a  comprehensive 
environmental  protection  regime  governing  activities  undertaken  there.  The  Na- 
tional Science  Foundation  (NSF)  whole-heartedly  supports  its  basic  goal  of  requiring 
that  activities  be  undertaken  in  a  manner  that  preserves  the  Antarctic  environment, 
while  according  priority  to  scientific  research. 
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ANTARCTIC  SCIENCE 

Antarctic  science  continues  to  make  invaluable  contributions  to  our  understanding 
of  the  Earth,  the  evolution  of  the  universe,  and  global  ecological  and  environmental 
processes.  For  example: 

•  In  October  of  1993,  Antarctic  researchers  observed  the  lowest  ozone  levels  and 
the  largest  ozone  "hole"  ever.  Antarctic  researchers  in  this  area  are  focusing  their 
efforts  on  ground-based  stratospheric  chemistry  to  supplement  satellite  observa- 
tions; measurements  of  increases  in  ultraviolet  radiation  coming  through  the  ozone 
hole;  and  experiments  aimed  at  understanding  the  effects  of  increased  UV  on  ant- 
arctic life. 

•  A  four-station  Antarctic  UV  monitoring  system  is  providing  a  continent-wide 
perspective  on  the  scope  of  increased  levels  of  ultraviolet  radiation  associated  with 
the  antarctic  ozone  hole.  Recent  results  suggest  that  the  ozone  hole  reduced  annual 
biotic  productivity  in  the  antarctic  marginal  sea  ice  zone  by  7  million  metric  tons. 

•  South  Pole  measurements  of  microwave  background  radiation  are  helping  as- 
trophysicists understand  the  evolution  of  the  universe.  Because  of  extremely  clear 
atmospheric  conditions  at  the  South  Pole,  the  quality  of  data  collected  there  is  un- 
surpassed. 

•  Bird  fossils  found  on  a  small  island  near  the  antarctic  Peninsula  are  helping 
us  understand  how  birds  were  evolving  65  to  70  million  years  ago.  Because  there 
are  no  other  land  bird  fossils  of  that  age  in  Antarctica,  the  discovery  also  raises 
questions  about  why  this  bird  species  survived  massive,  worldwide  extinctions  at 
the  end  of  the  Cretaceous  period. 

•  An  active  volcano  discovered  beneath  the  west  antarctic  ice  sheet  may  shed 
light  on  how  Antarctica's  ice  contributes  to  rising  sea  levels.  Investigators  who  dis- 
covered the  volcano  believe  heat  from  subglacial  volcanoes  strongly  shape  the  char- 
acter of  today's  ice  by  melting  it  from  beneath  and  setting  the  ice  aflow  in  rapid 
streams. 

Antarctica  offers  unique  opportunities  for  scientific  research,  in  large  part  because 
the  environment  is  relatively  unaffected  by  human  activity  there.  The  Administra- 
tion, and  NSF  in  particular,  is  committed  to  protecting  this  unique  natural  labora- 
tory. 

For  the  past  several  months,  an  interagency  group,  including  the  Department  of 
State,  the  Environmental  Protection  Agency  (EPA),  the  National  Oceanic  and  At- 
mospheric Administration  (NOAA),  the  Department  of  Defense,  the  Coast  Guard, 
the  Department  of  the  Interior,  and  NSF,  has  been  working  to  develop  legislation 
that  will  do  just  that  in  implementing  the  requirements  of  the  Protocol.  The  draft 
Administration  bill,  as  transmitted  to  you,  reflects  the  full  agreement  of  all  agen- 
cies. Work  remains  to  be  completed  on  one  section — that  dealing  with  judicial  re- 
view and  citizen  suits. 

The  Administration  believes  that  its  draft  legislation  will  best  achieve  the  objec- 
tives of  the  Protocol.  It  will  take  advantage  of  the  expertise  lodged  in  various  Fed- 
eral agencies,  and  provide  for  comprehensive  protection  of  the  Antarctic  environ- 
ment without  unreasonably  limiting  the  flexibility  of  regulating  agencies. 

ADMINISTRATION  DRAFT  BILL 

The  legislative  scheme  developed  by  the  interagency  group  has  the  following  basic 
components: 

•  Regulatory  Responsibilities. — The  Coast  Guard  would  issue  regulations  govern- 
ing marine  pollution;  NOAA,  Antarctic  mineral  resource  activities;  EPA,  environ- 
mental assessment  of  nongovernmental  activities;  and  NSF,  conservation  of  flora 
and  fauna,  protected  areas,  and  waste  disposal  and  waste  management.  EPA's  con- 
currence would  be  required  for  waste  disposal  and  waste  management  regulations, 
and  NOAA's  concurrence  would  be  required  for  permits  authorizing  the  taking  of 
flora  and  fauna  incidental  to  the  operation  or  construction  of  U.S.  facilities. 

•  Specific  Provisions. — In  addition  to  the  Protocol's  specific  requirements,  imple- 
menting legislation  would  require  the  development  of  regulations  governing  inciner- 
ation and  sewage  discharges  in  Antarctica,  and  would  require  that  the  environ- 
mental principles  set  forth  in  Article  3  of  the  Protocol  be  taken  fully  into  account 
in  doing  so.  Incineration  regulations  would  be  promulgated  only  in  the  event  NSF, 
in  consultation  with  EPA,  and  based  on  sound  waste  management  planning,  deter- 
mines to  use  incineration  as  a  means  of  waste  disposal. 

•  Oversight  of  U.S.  Activities  in  Antarctica. — An  inspection/review  team  des- 
ignated by  the  Secretary  of  State,  the  Administrator  of  EPA,  and  the  Secretary  of 
Commerce,  would  periodically  inspect  U.S.  facilities  in  Antarctica,  review  USAP  en- 
vironmental practices  for  compliance  with  the  implementing  legislation  and  the  Pro- 
tocol, and  make  recommendations  to  the  program. 
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•  Tourism. — Tour  operators  doing  business  in  the  United  States  would  have  to 
ensure  that  their  expedition  members  are  informed  of  statutory  obligations,  and 
that  non-U.S.  vessels  chartered  by  those  operators  would  comply  with  the  marine 
pollution  provisions  of  the  Protocol.  In  addition,  tourists  would  have  to  comply  with 
all  requirements  relating  to  waste  disposal  and  waste  management,  conservation  of 
fauna  and  flora  and  protected  area  management.  Finally,  an  interagency  group 
would  conduct  a  study  of  the  tourism  issue  to  determine  whether  additional  meas- 
ures to  limit  Antarctic  tourist  activities  are  appropriate. 

ENVIRONMENTAL  PROTECTION  MEASURES 

Even  in  advance  of  passage  of  implementing  legislation,  NSF  has  taken  a  series 
of  environmental  protection  measures,  some  of  which  are  described  in  the  attach- 
ment to  this  testimony.  Our  more  recent  environmental  accomplishments  include: 

•  Dramatic  increases  in  waste  retrograde  efforts.  The  1991-1992  retrograde  effort 
consisted  of  2,759  tons  of  waste  material,  equipment  and  recyclables.  The  size  of  the 
retrograde  was  the  result,  in  part,  of  the  major  cleanup  of  the  Fortress  Rocks  area 
and  the  return  of  approximately  1,500  55-gallon  drums  of  contaminated  fuel,  organic 
solvents,  and  acids  and  bases  that  had  accumulated  over  the  years; 

•  Development  and  implementation  of  oil  spill  prevention  and  spill  management 

{ilans;  replacement  of  many  rubber  fuel  bladders  with  steel  tanks  and  old,  short- 
ength  fuel  hoses  with  new,  long-length  "dry  break"  connections;  and  ongoing  instal- 
lation of  secondary  containment  systems  for  fuel  storage  tanks; 

•  Commencement  of  routine  monitoring  of  ambient  air  and  water  quality  at 
McMurdo  Station  so  as  to  gather  baseline  information  and  detect  unforeseen  im- 
pacts of  U.S.  Antarctic  Program  (USAP)  activities;  and 

•  Cessation  of  open  burning  of  waste  at  all  USAP  stations,  and  preparation  of 
an  environmental  evaluation  of  a  plan  to  remove  virtually  all  USAP  solid  waste 
from  our  stations  in  Antarctica. 

In  addition  to  these  activities,  we  have  instituted  a  shipboard  observer  program 
to  monitor  compliance  with  applicable  environmental  statutes  and  regulations  on- 
board tourist  vessels;  issued  final  waste  management  and  waste  disposal  regula- 
tions that,  among  other  things,  require  U.S.  citizens  to  comply  with  the  Protocol's 
waste  management  and  waste  disposal  requirements;  and  nave  hired  additional 
staff  to  help  enforce  applicable  environmental  statutes  and  regulations. 

CONCLUSION 

NSF  shares  your  goal  of  implementing  the  Protocol  as  quickly  as  possible,  and  we 
look  forward  to  working  with  you  to  enact  the  implementing  legislation  proposed  by 
the  Administration.  Thank  you  for  this  opportunity  to  speak  to  your  committee. 


ENVIRONMENTAL  ACCOMPLISHMENTS 

•  NSF  has  coupled  clean  up  efforts,  particularly  at  McMurdo  Station,  with  ongo- 
ing systems  analysis  and  development  of  a  waste  management  plan  that,  among 
other  objectives,  establishes  an  inventory  of  USAP  inputs  to  and  outputs  from  Ant- 
arctica. USAPs  refinement  of  its  waste  management  program  will  nelp  minimize 
the  environmental  impacts  associated  with  USAP  operations. 

•  During  the  1991-1992  season,  NSF  completed  the  removal  of  all  ground  surface 
debris  at  McMurdo  Station's  Fortress  Rocks  area,  and  the  subsequent  evaluation  of 
the  cleanup's  effectiveness  now  allows  re-use  of  that  area  for  staging  recyclable  ma- 
terials and  waste  products  that  are  to  be  removed  from  Antarctica. 

•  NSF  has  made  major  strides  in  inventory  management  to  reduce  the  amount 
of  hazardous  materials  in  Antarctica. 

•  As  part  of  a  program  to  clean  up  former  U.S.  Antarctic  bases,  a  joint  USAP/ 
National  Park  Service  effort  was  conducted  at  East  Base  in  the  Antarctic  Peninsula. 
The  former  station  was  cleaned  up  and  established  as  a  protected  historic  site  under 
the  Antarctic  Treaty. 

•  Old  Palmer  Station,  near  the  present  Palmer  Station,  has  been  removed  and 
the  site  cleared  of  structures  and  debris.  Progress  is  being  made  to  complete  an  on- 
goingclean  up  at  Hallett  Station  400  miles  north  of  McMurdo. 

•  The  Antarctic  Program  has  completed  over  100  environmental  assessments  of 
USAP  proposed  actions  and  activities  between  1988  and  early  1993.  These  assess- 
ments are  available  to  the  public  on  NSF's  electronic  dissemination  system. 

•  NSF  issued  procedures  for  environmental  assessment  of  proposed  Antarctic  ac- 
tivities consistent  with  the  requirements  of  the  Protocol  on  Environmental  Protec- 
tion to  the  Antarctic  Treaty. 
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•  NSF  has  made  major  strides  in  returning  waste  products  from  inland  stations 
to  McMurdo  Station  for  processing  and  disposal.  Over  300,000  pounds  of  waste  were 
returned  from  South  Pole  Station  during  the  1992-1993  season. 

•  The  USAP,  in  an  effort  to  move  towards  its  long-term  goal  of  total  waste  re- 
moval, has  dramatically  increased  efforts  in  the  area  of  waste  retrograde.  The  1991- 
1992  retrograde  effort  was  the  largest  in  USAP  history,  consisting  of  2,759  tons  of 
waste  material,  equipment  and  recyclables.  The  size  of  the  retrograde  was  a  result, 
in  part,  of  the  major  cleanup  of  the  Fortress  Rocks  area  and  the  return  of  approxi- 
mately 1,500  55-gallon  drums  of  contaminated  fuel,  organic  solvents,  and  acids  and 
bases  that  had  accumulated  over  the  years. 

•  NSF  has  removed  dozens  of  electrical  transformers  suspected  of  containing 
PCBs  from  Antarctica. 

•  NSF  is  using  waste  heat  from  power  generation  to  help  heat  stations. 

Senator  Kerry.  Thank  you  very  much,  Dr.  Sullivan.  I  did  not  re- 
alize this  was  your  first  appearance.  We  welcome  you,  and  are  de- 
lighted to  have  you  here.  We  are  glad  you  are  back,  from  a  long 
journey. 

Let  me  begin  if  I  can,  Mr.  Scully.  You  said  you  were  going  to 
complete  work  as  soon  as  possible  on  section  14  dealing  with  citi- 
zen suits.  Can  you  give  me  a  little  more  sense  of  what  that  means? 

Mr.  Scully.  I  would  be  hard  put  to  make  a  prediction,  after  the 
past  history  of  this  process.  But  I  certainly,  Mr.  Chairman,  would 
think  our  commitment  is  to  have  the  process  completed  before 
there  were  any  further  congressional  consideration  of  the  legisla- 
tion; and  that  does  not  mean  seeking  any  rescheduling. 

Senator  Kerry.  Is  it  correct  that  section  14  is  really  the  only  sec- 
tion unfinished? 

Mr.  Scully.  That  is  correct,  Mr.  Chairman. 

Senator  Kerry.  Is  it  fair  to  say  that  the  reservation  of  section 
14  for  citizen  suits  indicates  acceptance  of  the  concept,  and  that 
you  are  now  trying  to  work  out  the  details  for  citizen  suits;  or  is 
there  a  battle  over  the  acceptance  of  the  concept? 

Mr.  Scully.  I  think,  Mr.  Chairman,  I  should  probably  not  try  to 
represent  the  views  of  the  various  participants  in  this  fracas.  But 
let  me  say  that  the  effort  is  one,  not  to  exclude  provisions,  but  to 
achieve  the  appropriate  balance  between  on  the  one  hand,  provi- 
sions that  provide,  that  add  to  and  will  assist  in  the  proper  over- 
sight of  activities,  U.S.  activities,  in  Antarctica  on  the  one  hand; 
and  on  the  other  hand,  that  do  not  provide  what  we  consider  to  be 
artificial  disincentives  to  the  conduct  of  science. 

Again,  we  are  trying  to  balance  those  same  two  general  provi- 
sions that  you  mentioned. 

Senator  Kerry.  Where  is  the  tension  here?  Let  us  lay  it  out  on 
the  table.  Who  is  arguing?  I  take  it  you  are  saying  the  scientific 
community  believes  there  may  be  an  intrusion  in  their  capacity  to 
conduct  scientific  experiments? 

Mr.  Scully.  As  I  say,  Mr.  Chairman,  I  think  it  would  be  hard 
put  for  me  to  try  to  represent  the  views  of  others. 

Senator  Kerry.  Well,  I  am  not  asking  you  to  represent  them;  I 
am  just  asking  you  to  set  out  on  the  table  what  their  views  are. 

Mr.  Scully.  I  think  the  elements  are:  To  balance  science  and  the 
environment.  And  I  think  there  are  concerns  on  the  one  hand,  with 
respect  to 

Senator  Kerry.  Who  has  concerns? 

Mr.  Scully.  Those  who  undertake — I  think  both  sides  have  con- 
cerns, Mr.  Chairman;  the  sides  being  those  who  are  interested  in 
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the  conduct  of  scientific  research  in  Antarctica  on  the  one  hand; 
and  those  who  are  looking  at  trying  to  achieve  the  optimum  degree 
of  environmental  protection  on  the  other. 

Senator  Kerry.  Well,  there  are  plenty  of  big-moneyed  interests 
and  major  players,  who  have  to  adhere  to  the  Clean  Water  Act;  are 
there  not? 

Mr.  Scully.  Indeed,  Mr.  Chairman. 

Senator  Kerry.  And  there  is  a  framework  that  was  arrived  at 
there;  correct? 

Mr.  Scully.  That  is  my  understanding,  Mr.  Chairman. 

Senator  Kerry.  And  there  are  plenty  of  people  who  have  similar 
interests,  and  complicated  lives  in  business,  and  so  forth  with  re- 
gard to  the  Clean  Air  Act;  correct?  And  a  framework  was  arrived 
at  there.  The  Endangered  Species  Act;  the  same,  correct?  The  Safe 
Drinking  Water  Act.  Toxic  Substances  Control  Act.  I  mean,  I  can 
run  down  the  list.  There  are  16  different  acts  which  have  private 
citizen  suit  capacity.  There  are  a  lot  of  models  here. 

Why  is  there  such  a  problem?  How  many  citizens  are  going  to 
run  down  to  Antarctica  and  bring  a  suit? 

Mr.  Scully.  Mr.  Chairman,  I  think  again  we  are  seeking  to  bal- 
ance, on  the  one  hand,  what  we  have  achieved  in  a  variety  of  envi- 
ronmental, in  the  kinds  of  environmental  legislation  that  you  have 
mentioned,  with  what  are  some  rather  unique  circumstances  in 
Antarctica. 

Senator  Kerry.  Well,  are  frivolous  lawsuits  a  concern? 

Mr.  Scully.  The  concern  as  I  understand  it,  Mr.  Chairman,  is 
that,  given  the  special  characteristics  of  the  research  season  in 
Antarctica,  that  litigation — whether  frivolous  or  not — could  create 
a  deterrent  effect  on  the  conduct  of  science,  which  is  not  analogous 
to  the  situation  that  would  be  created  with  respect  to  the  other 
pieces  of  legislation  that  you  have  cited. 

Senator  Kerry.  Well,  can  you  give  me  a  sense,  so  I  can  try  to 
think  this  out  as  we  proceed?  Because,  as  you  know,  we  have  some 
provisions  that  are  set  out  in  S.  1427. 

Mr.  Scully.  Understood,  Mr.  Chairman. 

Senator  Kerry.  Can  you  share  with  me  what  is  overreaching,  or 
underreaching,  or  inadequate,  in  S.  1427? 

Mr.  Scully.  I  think  a  more  detailed  discussion  of  those  provi- 
sions of  1427,  I  would  prefer  to  provide  for  the  record. 

But  I  think,  again,  Mr.  Chairman,  the  question  really  is  one  of: 
What  would  be  the  effect,  if  there  were  provisions,  if  there  were  the 
full  panoply  of  provisions  that  have  been  aggregated  from  other 
legislation?  Whether  or  not  there  would  be  a  situation  in  which  sci- 
entific activities  could  be  held  up? 

Now,  on  the  other  hand,  as  I  say,  there  is  also  an  interest  in  en- 
suring that  there  is  the  kind  of  provision  that  is  necessary  to  en- 
sure full  oversight  of  activities  in  Antarctica.  It  is  a  question  of 
achieving  a  balance,  I  think. 

Senator  Kerry.  But  you  cannot  be  specific  about  where  the  im- 
balance exists  in  section  14? 

Mr.  Scully.  I  think,  Mr.  Chairman,  that  I  would  be  not  respon- 
sible, in  terms  of  my  role  in  the  interagency  process,  if  I  were  to 
try  to  do  so  at  this  point.  But  as  I  said,  we  hope  to  have  that  result 
within  a  matter  of  days. 
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Senator  Kerry.  Well,  you  know,  I  am  not  going  to  belabor  it.  I 
will  take  your  word  and  hopefully  it  will  be  resolved  in  the  next 
few  days.  I  am  sure  you  will  balance  it  out  in  the  interagency  proc- 
ess, but  I  think  that  it  is  important  not  to  lose  sight  of  models  that 
exist  in  the  16  other  statutes. 

I  also  think  there  is  going  to  be  a  high  level  of  scrutiny  with  a 
fairly  strong  standard,  for  a  compelling  interest  to  negate  why  a 
similar  standard  is  not  applied  in  the  Antarctic.  So,  I  am  sure  you 
will  bear  that  in  mind,  and  will  proceed  on  from  there. 

Mr.  Scully.  Indeed. 

Senator  Kerry.  Let  me  also  raise  another  concern  that  I  have  re- 
garding the  weaker  environmental  safeguards  contained  in  the  pro- 
tocol compared  to  those  established  under  current  U.S.  law.  Let  me 
give  you  a  couple  of  examples. 

First,  the  Antarctic  Conservation  Act  of  1978  allows  takings  of 
wildlife  only  for  scientific  purposes  or  for  museums,  but  the  proto- 
col allows  takings  of  wildlife  in  the  construction  and  operation  of 
scientific  base  facilities.  Second,  in  the  area  of  waste  disposal,  the 
protocol  establishes  standards  that  are  weaker  than  those  estab- 
lished by  the  Clean  Air  Act  and  the  Clean  Water  Act. 

With  respect  to  takings,  both  legislative  proposals  require  the 
concurrence  of  the  Secretary  of  Commerce  to  issue  a  permit;  and 
now  our  proposal,  S.  1427,  mandates  that  the  permitted  activity  be 
in  the  national  interest,  and  there  be  no  environmentally  better  al- 
ternative. 

Do  those  requirements  provide  adequate  protection?  If  not,  why 
is  the  change  from  current  law  needed? 

Mr.  Scully.  Mr.  Chairman,  you  have  asked  4  or  5  different  ques- 
tions, and  I  will  try  to  sort  them  out  briefly.  Again,  I  would  be 
happy  to  provide  additional  material  for  the  record. 

I  do  not  share  the  view  that  the  protocol  is  weaker  than  U.S.  do- 
mestic law,  with  respect  to  its  substantive  provisions;  and  I  make 
that  point  both  with  regard,  I  would  start  with  the  question  of  the 
taking  of  flora  and  fauna,  Mr.  Chairman. 

I  do  not  share  the  interpretation  of  the  existing  Antarctic  Con- 
servation Act.  The  provisions  of  the  protocol  which  deal  with  what 
is  called  the  "incidental  take  provision,"  the  question  of  the  taking 
of  species  or  the  harmful  interference  with  species,  which  is  inci- 
dental to  the  operation  of  a  station  or  to  the  construction  of  a  facil- 
ity in  Antarctica,  in  my  view  is  an  improvement  of  the  situation, 
is  an  improvement  on  the  Antarctic  Conservation  Act,  and  an  im- 
provement under  the  international  agreed  measures  upon  which 
they  were  based. 

Senator  Kerry.  I  appreciate  that,  but  does  not  the  act  prohibit 
those  takings? 

Mr.  Scully.  The  agreed  measures  for  the  conservation  of  flora 
and  fauna,  and  the  act  to  implement  them,  in  our  view  created  an 
anomaly;  in  the  sense  that  it  is  virtually  impossible  to  operate  a 
station  in  Antarctica,  or  to  construct  a  facility  in  Antarctica,  with- 
out a  taking  within  the  meaning  of  the  agreed  measures,  or  within 
the  meaning  of  the  protocol,  which  has  extended  that  definition. 

What  has  been  done,  it  seems  to  me,  by  requiring  that  any  such 
taking  to  be  permitted,  is  in  fact  to  force  those  who  are  construct- 
ing stations,  or  force  those  who  are  operating  stations  in  Antarctica 
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for  important  scientific  purposes,  to  address  this  issue,  to  assess 
the  impact,  and  take  steps  to  bring  any  such  incidental  take  under 
control.  So,  we  see  it  as  a  stronger  provision. 

Senator  Kerry.  Well,  that  is  an  interesting  interpretation,  but  I 
want  to  think  about  it. 

Mr.  Scully.  On  your  questions  on  the  Clean  Water  and  Clean 
Air  Act,  Mr.  Chairman,  we  looked  very  much  at  those  provisions 
in  drafting  the  legislation  and  seeking  to  interpret  the  provisions 
of  the  protocol.  I  would  note  that  I  think,  with  respect  to  inciner- 
ation, which  is  the  area  where  the  Clean  Air  Act  is  most  directly 
raised,  or  the  kinds  of  provisions,  we  have  sought  to  take  the  provi- 
sions of  the  protocol  itself  and  interpret  it  in  terms  of  future  regu- 
lations based  on  the  provisions  of  the  Clean  Air  Act. 

Again,  the  situation  that  we  find  when  we  get  into  detail  is  that 
the  Clean  Air  Act,  like  a  lot  of  other  environmental  legislation,  im- 
portant environmental  legislation,  was  not  drafted  with  that  article 
in  mind  when  it  was  drafted.  And  there  are  some  particular  situa- 
tions in  that  article  that  were  not  anticipated. 

For  example,  the  kinds  of  incinerators  that  have  been 

Senator  Kerry.  What  was  not  drafted  with  that  in  mind? 

Mr.  Scully.  The  Clean  Air  Act  or  the  Clean  Water  Act,  the  two 
I  think  that  you  mentioned. 

Senator  Kerry.  Obviously. 

Mr.  SCULLY.  With  particular  respect,  for  instance — and,  again, 
this  is  just  an  example,  Mr.  Chairman — of  incineration,  where  I 
think  the  greatest  degree  of  attention  was  focused,  it  turns  out  that 
the  kinds  of  incinerators  which  have  been  considered  for  operation 
in  Antarctica,  the  size  of  that  incinerator  has  never  been  addressed 
under  the  Clean  Air  Act,  or  the  standards  or  guidelines  for  the  op- 
eration of  those. 

So,  again,  once  one  gets  into — as  one  says,  the  devil  is  sometimes 
in  the  details 

Senator  Kerry.  But  does  it  require  exactly  the  same  standards 
of  emission  no  matter  what  the  structure  may  be  like? 

Mr.  Scully.  Well,  what  the  Clean  Air  Act — and,  again,  I  would 
be  the  first  to  say  that  I  am  not  an  expert  on  the  Clean  Air  Act — 
the  Clean  Air  Act  sets  forth  a  standard,  and  then  provides  for  a 
very  detailed  process  of  developing  those  standards  into  detailed 
regulations  and  guidelines  for  particular  categories  of  incinerators. 

I  think  that  what  we  are  seeking  to  replicate  here — and  we  are 
in  fact  going  beyond  the  protocol  in  terms  of  the  specific  language 
with  regard  to  the  draft 

Senator  Kerry.  On  the  Clean  Air  Act? 

Mr.  Scully.  On  the  incineration  aspect  of  the  Clean  Air  Act. 

Senator  Kerry.  The  incineration  aspect? 

Mr.  Scully.  Yes.  Yes,  indeed. 

Senator  Kerry.  But  not  as  to  other  aspects  or  not  as  to  the  Clean 
Water  Act?  For  instance,  you  do  not  have  the  same  requirements 
as  to  sewage  disposal,  vis-a-vis  the  CWA,  that  you  do  for 

Mr.  Scully.  Understood.  And  I  would  make  the  same  point  that 
I  made  earlier,  Mr.  Chairman.  I  do  not  believe,  again,  that  the 
Clean  Water  Act  was  drafted  with  the  specific  kinds  of  particular 
circumstances  in  an  Antarctica  that  exist. 
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Senator  Kerry.  Well,  let  me  ask  you  this.  In  terms  of  the  Clean 
Water  Act,  there  are  particular  emissions  that  are  different,  but 
there  are  many  that  are  similar.  Is  not  the  issue  less  what  waste 
is  treated  then  the  final  result;  meaning  that  what  is  eventually 
dumped  into  the  water  is  the  most  important  consideration.  There- 
fore, why  would  we  not  want  human  refuse  and  other  kinds  of 
waste  that  is  being  dumped  into  the  waters  of  Antactica  to  meet 
those  same  requirements? 

Mr.  Scully.  I  think  I  am  not  an  expert  on  the  specific  process 
that  exists  right  now  at  the  U.S.  station  there.  This  would  pri- 
marily— I  think  the  questions  would  primarily  relate  to  the  two 
U.S.  coastal  stations. 

Senator  KERRY.  Right  now,  I  believe  treatment  is  limited  to 
breaking  up  the  wastes,  and  that  means  we  are  dumping  into  the 
supposedly  fragile  ecosystem  untreated  sewage. 

Mr.  Scully.  I  think,  Mr.  Chairman,  that  the — and,  again,  I 
would  have  to,  since  I  am  not  an  expert  on  the  technical  aspects 
of  sewage  disposal,  I  would  simply — I  think  I  would  like  to  provide 
additional  material  for  the  record. 

[The  information  referred  to  may  be  found  in  the  committee 
files.] 

Mr.  Scully.  But  let  me  say  that  the  waste  disposal  provisions 
of  the  annex  generally  are  designed  to  ensure  that  insofar  as  the 
waste  water  stream  that  might  be  generated  by  U.S.  coastal  sta- 
tions in  Antarctica,  that  those  do  not  include — they  would  not  in- 
clude the  kinds  of  substances  we  might  find  in  municipal  sewage 
systems  in  the  United  States.  So,  we  are  talking  largely  about 
human  waste,  not  about  chemicals  or  other  sorts  of  things  that 
might  be  disposed  of  in  the  kinds  of  municipal  systems  we  have 
here  in  the  States.  That  would  be  one  difference. 

And  the  number  of  humans  that  are  there,  vis-a-vis,  you  know, 
comparisons  with  any  other  bodies  of  water  elsewhere,  are  very, 
very  small.  I  just  note  those  as  differences. 

The  only  other  point  I  would  make  on  this  one  is  that  when  you 
start  looking  at  things  regarding  secondary  treatment,  which  them- 
selves can  involve  chemical  processes  and  the  generation  of  heat, 
one  may  be  creating  more  environmental  problems  by  the  use  of 
such  techniques  in  an  environment  such  as  Antarctica  than  would 
be  the  case  if  they  were  not  used. 

So,  it  becomes  a  very  complicated  technical  problem,  one  I  think 
that  a  lot  of  talent  and  effort  is  being  applied  to  resolve  in  the  most 
environmentally  sound  fashion. 

Senator  Kerry.  Well,  do  we  have  any  models  on  that  at  this 
point  as  to  what  the  curve  is  between  the  quantity  and  amount  of 
waste  being  dumped  versus  the  impact  on  the  environment  of  the 
treatments  and  alternatives? 

Mr.  Scully.  I  think  we  are  looking  at  the  analogies  in  the  Arctic, 
Mr.  Chairman,  but  they  are  not  always  the  same. 

Senator  Kerry.  Well,  that  is  a  legitimate  question.  If  you  put  in 
a  treatment  center  you  may  wind  up  emitting  a  lot  more.  We  need 
to  find  a  fair  balance,  and  this  issue  needs  to  be  thought  out.  I 
think  we  should  have  an  answer  to  that  question  and  whether 
there  are  other  models  we  can  look  to? 
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Mr.  Scully.  Well,  I  think  it  is  certainly  a  matter  that  everyone — 
that  those  involved  in  polar  activities  generally,  since  it  is  a  prob- 
lem that  also,  obviously,  arises  in  the  Arctic.  There  is  a  lot  of  effort 
to  develop  technologies  that  will  be  appropriate  for  those  kinds  of 
conditions.  I  do  not  think  we  have  a  full  answer,  but  perhaps  Dr. 
Sullivan  does. 

Senator  Kerry.  Do  you  have  any  knowledge  on  that,  Dr.  Sulli- 
van? 

Dr.  Sullivan.  Yes,  I  do,  Senator.  I  have  sort  of  theoretical 
knowledge  of  it  and  firsthand  knowledge,  because  I  was  standing 
at  the  juncture  of  where  the  sewage  lines  come  out  of  McMurdo 
dormitories  and  the  town,  basically,  going  into  the  near  shore  envi- 
ronment. And  it  is  very  much  as  you  describe  it.  That  is,  the  sew- 
age passes  down  through  the  pipes.  There  is  a  rotor  that  breaks 
any  particulate  material  into  smaller  particulate  material,  but  it 
does  not,  in  a  sense,  totally  liquify  the  particulate  material.  And 
that  is  released  into  the  environment  without  any  further  chemical 
or  mechanical  treatment. 

Secondary  treatment  would  remove  particles  in  some  sort  of  a 
sludge  settling  pond  if  you  were  doing  this  in  Los  Angeles  or  Wash- 
ington, DC.  And  that  particulate  then  could  be  moved. 

I  think  this  is  a  very  good  example,  and  I  am  glad  you  brought 
it  up,  because  it  really  illustrates  my  point — this  provision  in  the 
legislation  brings  up  many  of  the  issues  that  we  face  when  we 
manage  a  program  that  has  special  limitations  of  logistics,  harsh 
environment,  short  operating  seasons,  and,  basically,  an  unfamil- 
iarity  of  how  to  effectively  live  in  a  very  constantly  cold  environ- 
ment. 

Senator  Kerry.  OK,  but,  look,  we  are  scientifically  astute  enough 
to  be  able  to  quickly  measure  the  impact  of  a  treatment  facility  on 
X  amount  of  sewage  and  determine  whether  the  heatyemissions  are 
greater  than  the  amount  of  sewage  we  are  dumping  and  how  much 
sludge  it  produces. 

Dr.  Sullivan.  Yes. 

Senator  Kerry.  This  is  about  a  day's  work  for  an  intelligent  per- 
son. 

Dr.  Sullivan.  I  agree  with  you,  sir.  I  think  what  this  will  re- 
quire is  an  engineering  study  on  how  to  meet  the  standards  for 
emissions.  It  will  require  an  environmental  assessment  as  to  how 
to  proceed,  which  is  really  I  think  what  you  are  talking  about — a 
combination  of  the  environmental  and  the  engineering  consider- 
ations. And  we  can  come  up  with  answers  to  determine  whether  it 
is  better  for  the  environment. 

It  is  clear  that  you  would  have  to  provide  heat. 

Senator  Kerry.  Well,  it  is  all  one  big  environment. 

Dr.  Sullivan.  Yes,  sir. 

Senator  Kerry.  It  seems  to  me  that  if  we  have  decided  it  is 
worth  dealing  with  most  of  the  sludge  and  we  have  decided  to  meet 
clean  air  standards,  by  reducing  the  emissions  to  a  supportable 
standard,  in  effect  operating  in  accordance  with  both  standards  in 
the  Antarctic,  it  seems  to  me  you  are  doing  the  least  possible  dam- 
age to  the  environment. 

Mr.  Scully.  That  is  correct. 
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Senator  Kerry.  Unless  we  are  trying  to  find  a  way  to  avoid  the 
responsibility  for  it. 

Dr.  Sullivan.  But  it  is  certainly  not  a  desire  to  avoid  the  respon- 
sibility. It  is  a  focus  of  our  attention  to  do  an  assessment  of  this 
particular  outflow. 

Senator  Kerry.  Why  would  the  environment  of  the  Antarctic  be 
different?  It  is  one  thing  if  there  were  10  people,  but  that  is  not 
what  we  have  in  McMurdo  Sound.  We  have,  as  you  say,  a  fair  and 
growing  community  of  use.  Is  it  going  to  get  bigger  or  is  it  going 
to  stay  the  same? 

Dr.  Sullivan.  We  have  several  questions  on  the  table.  I  will  try 
to  answer  the  three  that  I  can  think  of  initially.  One  is,  you  asked 
about  with  regard  to  sewage  and  Clean  Water  Act,  is  it — Antarc- 
tica—different? And  following  up  on  Tucker  Scully's  comments,  it 
is  different  in  that  the  clean  water  bill  I  believe  was  designed,  as 
he  said,  with  domestic  problems  in  mind,  and  protecting  ground- 
water primarily. 

In  Antarctica,  there  is  no  groundwater.  As  a  matter  of  fact,  there 
are  not  even  any  rivers  in  Antarctica.  There  is  a  small  stream  that 
flows  for  about  a  couple  of  weeks,  called  the  Onyx  River,  but  it  is 
a  trickle  that  comes  out  of  a  glacier. 

There  are  several  lakes,  but  they  are  covered  with  18  feet  of  ice. 
So,  we  do  have  some  different  situations  purely  in  terms  of  the  en- 
vironment. In  terms  of  figuring  out  how  best  to  treat  sewage  efflu- 
ent and  what  we  need  to  make  a  system  work  there  under  those 
conditions,  we  need  to  consider  that  we  would  have  to  heat  the  en- 
tire sewage  effluent  plant  and  the  sewage  effluent  in  order  to  keep 
it  at  a  temperature  under  which  microorganisms  are  active — at 
least  microorganisms  from  the  temperate  zone  where  they  live  and 
could  operate. 

However,  there  are  organisms  in  Antarctica  that  live  in  the  ice 
and  the  ice/water  interface  and,  under  certain  circumstances,  with 
proper  engineering,  they  may  be,  in  effect,  called  upon  in  new 
bioengineering  technology  to  do  something  useful. 

So,  I  think  there  is  both  a  practical  firsthand,  if-well-th ought-out 
solution,  and  then  there  are  some  ways  that  we  could  pull  our- 
selves up  by  our  own  bootstraps.  That  is,  we  work  with  a  research 
community  that  can  solve  that  problem,  I  believe. 

Senator  Kerry.  Do  you  know  if  there  is  a  seasonal  impact  on 
that  flow  of  sewage? 

Dr.  Sullivan.  There  is  a  dramatic  seasonal  flow,  and  that  is  re- 
lated to  the  third  question,  interestingly  enough.  The  summer  pop- 
ulation of  McMurdo  usually  tops  out  at  about  1,200  people,  and  in 
the  winter,  about  250.  So,  you  have  a  fivefold  difference  in  the 
amount  of  material  that  has  to  be  treated  by  sewage  treatment  sea- 
sonally. 

Senator  Kerry.  Are  there  currently  hard  figures  on  that  amount 
of  material? 

Dr.  Sullivan.  If  there  are,  I  could  not  give  them  to  you  off  the 
top  of  my  head.  But  I  am  sure  I  could  provide  it  to  you  for  the 
record  from  our  engineers. 

Senator  Kerry.  Well,  I  think  that  would  be  a  good  beginning 
point  and  helpful. 

Dr.  Sullivan.  Certainly. 
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[The  information  referred  to  follows:] 

Seasonal  Sewage  Amounts  at  McMurdo  Station 

The  sewage  at  McMurdo  depends  almost  entirely  on  the  amount  of  water  pro- 
duced. In  the  summer  it  is  50,000  gallons  per  day,  in  the  winter  it  is  about  12,000. 

Senator  Kerry.  Has  there  been  any  determination  or  any  study 
as  to  the  capacity  of  the  receiving  waters  to  absorb  raw  sewage 
based  on  the  ocean  flow  and  currents? 

Dr.  Sullivan.  I  know  that  there  were  some  studies  that  were 
done  while  I  was  a  scientist  working  in  the  field.  I  have  not  seen 
the  reports,  but  I  know  they  have  been  done  in  various  ways. 

One  thing  from  personal  knowledge  of  this  area,  I  know  a  num- 
ber of  people  who  do  their  research  in  this  area,  both  to  address 
the  environmental  problem  and  others,  and  that  is  they  have  been 
diving  in  this  embayment,  which  is  a  natural  environment  that 
holds  any  particulates  close  to  the  shore  in  a  highly  restricted  area 
that  is  a  few  hundred  square  meters,  actually.  I  would  say  it  is  a 
little  larger — actually,  about  the  size  of  this  room,  frankly. 

And  if  we  wanted  to  disperse  the  material  over  a  larger  area,  ei- 
ther as  particulates  or  as  secondary  or  even  tertiary  treatment, 
that  can  oe  done. 

Senator  Kerry.  Sure. 

Dr.  Sullivan.  There  is  a  big  problem,  however,  that  you  do  not 
have  in  Washington  or  Los  Angeles,  and  that  is  you  have  eight  feet 
of  sea  ice  that  comes  right  into  the  area  where  the  sewage  pipe 
comes  into  the  ocean,  and  that  is  a  tremendous  force  that  can 
break  up  the  pipe,  break  up  a  diffuser  and  so  forth. 

Senator  Kerry.  I  understand. 

Dr.  Sullivan.  So,  there  really  are  some  pretty  unique  cir- 
cumstances here  that  we  need  to  think  through  very,  very  carefully 
before  we  take  action.  And  that  is  a  matter  of  policy  for  us  to  do 
that. 

Senator  Kerry.  Well,  I  accept  that.  I  think  the  key  here,  though, 
is  to  try  to  find  a  way  to  guarantee  that  minimal  potential  damage 
is  done  in  the  meantime,  if  any  is  being  done.  And  apparently,  we 
do  not  have  the  answer  to  that.  Is  that  accurate? 

Dr.  Sullivan.  We  do  have  some  initial  reports. 

Senator  Kerry.  OK. 

Mr.  Rudolph.  Mr.  Chairman,  I  might  add  just  briefly  that  sev- 
eral years  ago  we  wanted  to  respond  to  that  immediate  concern, 
and  there  were  some  initial  studies  as  to  whether  to  keep  that 
outfall  either  above  surface  or  submerged  below  surface  in  order  to 
lessen  the  impact  in  that  area.  So,  there  was  some  initial  action, 
just  as  you  said,  at  least  for  that  intermediate  concern. 

Senator  Kerry.  Well,  now,  Mr.  Scully,  moving  on  to  another  sec- 
tion. Your  proposal,  at  least  at  our  reading,  seems  to  indicate  a 
NEPA  exemption  for  those  activities  that  involve  another  nation, 
where  the  other  nation  assumes  responsibility  for  environmental 
coordination  of  a  particular  plan. 

Is  that  an  accurate  interpretation  of  the  administration's  pro- 
posal? 

Mr.  SCULLY.  I  do  not  believe  that  is  an  accurate  interpretation, 
Mr.  Chairman.  I  think  the  issue  is  a  very  complicated  one.  First 
of  all,  generally  what  we  have  tried  to  do  in  this  draft  legislation 
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is  to  integrate  the  provisions  of  the  protocol  on  environmental  im- 
pact assessment  with  NEPA.  We  start  from  the  premise  that  NEPA 
applies. 

Senator  Kerry.  Correct. 

Mr.  Scully.  Now,  the  protocol  itself  includes  provisions  that  are 
in  some  ways  stronger  than  NEPA,  so  what  we  have  tried  to  do  is 
to  write  the  provisions — and  it  was  a  very  complicated  process — of 
the  protocol  so  that  there  is  one  process  for  assessing  the  environ- 
mental impacts  of  Federal  agency  activities.  I  note  also  that  since 
NEPA  does  not  apply  to  non-Federal  activities,  we  need  to  provide 
for  the  implementation  of  the  protocol's  provisions  to  nongovern- 
mental activities,  which  is  also  called  for. 

But  with  respect  to  this  specific  point,  again  I  would  like  to  pro- 
vide more  detailed  material  for  the  record.  But  the  protocol's  envi- 
ronmental impact  assessment  provisions,  which  include  those  that 
I  mentioned  in  article  VIII  in  annex  1  to  the  protocol,  apply  to  ac- 
tivities whether  or  not  they  are  carried  out  jointly. 

The  protocol  also,  however,  requires  that  those  parties  that  are 
planning  joint  activities  must  designate  one  party  to  coordinate  the 
implementation  of  the  environmental  impact  assessment  proce- 
dures under  the  protocol.  Now,  the  whole  issue  of  the  application 
of  U.S.  environmental  impact  assessment  requirements  to  activities 
undertaken  jointly  with  other  governments  is  a  very  complex  and 
complicated  one,  and  here  I  do  not  simply  refer  to  Antarctica. 

The  group  that  examined  these  issues  in  preparing  the  legisla- 
tion is  well  aware  that  there  is  also  within  the  administration  a 
broader  review  of  the  overall  application  of  U.S.  EIA  requirements 
to  actions  taken  abroad  generally.  Therefore,  when  we  drafted  the 
legislation  we  did  so  in  a  way  that  intentionally  does  not  seek  to 
prejudge  the  outcome  of  that  review,  that  other  broader  review 
with  respect  to  NEPA,  and  in  particular  not  to  prejudge  now  the 
U.S.  environmental  impact  assessment  requirements  should  apply 
to  joint  activities  in  Antarctica.  I  note  specifically 

Senator  Kerry.  That  is  sort  of  key  language. 

Mr.  Scully.  Yes. 

Senator  Kerry.  What  does  that  mean? 

Mr.  Scully.  Well,  what  it  means,  Mr.  Chairman,  is  that  we  are 
leaving  to  the — and  that  is  why  the  reference  is  made  to  the  Presi- 
dent in  designating  the  agency  to  develop  specific  regulations  in 
terms  of  how  to  define  joint  activities,  to  make  it  consistent  with 
that.  The  idea  is,  Mr.  Chairman,  that  this  legislation,  since  it  has 
to  be  enacted  and,  in  our  view,  should  be  moved  before  the  results 
of  that  other  review  are  completed,  should  leave  that  issue  entirely 
open. 

But  there  certainly  are  situations  that  one  can  envisage  where 
another  government  clearly  had  the  lead  for  a  joint  activity,  would 
be  pursuing  the  environmental  impact  requirements  of  the  protocol 
in  a  manner  that  we  would  feel  would  entirely  satisfy  the  necessity 
for  EIA  of  that  project.  But  as  I  say,  we  did  not  seek  to  prejudge 
that  issue  in  any  way  in  this  legislation.  It  is  not  designed  to  be 
a  loophole.  It  is  not  designed  to  be  an  exemption. 

Senator  Kerry.  Well  let  me  pursue  that  just  for  a  minute,  if  I 
can,  so  I  understand  it. 
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The  enabling  language  for  this  joint  shift  of  authority  is  para- 
graph 2(b)  of  section  7,  where  you  say: 

Where  the  Secretary  of  State,  in  cooperation  with  the  lead  U.S.  agency  planning 
an  Antarctic  joint  activity  and  with  the  other  government  or  governments  involved, 
determines  that  a  government  other  than  the  United  States,  which  has  signed  or 
acceded  to  the  protocol,  is  coordinating  the  implementation  of  environmental  impact 
assessment  procedures  for  that  activity,  the  requirements  of  subsection  (a)  of  this 
section  shall  not  apply  in  respect  of  that  activity. 

The  subsection  (a)  that  does  not  apply  in  that  activity  includes 
paragraph  (2)(a)  which  says  that  unless  an  agency  which  proposes 
to  conduct  a  Federal  activity  determines  the  activity  will  have  less 
than  a  minor  or  transitory  impact,  that  a  comprehensive  environ- 
mental evaluation  is  required. 

So,  you  have  essentially  waived  the  requirement  for  the  environ- 
mental impact  statement  merely  by  virtue  of  having  turned  over 
the  coordination  to  another  country  of  the  environmental  program? 

Mr.  Scully.  Two  points  on  that,  Mr.  Chairman.  First  of  all, 
that 

Senator  KERRY.  I  am  just  trying  to  tell  you  how  I  read  it. 

Mr.  Scully.  Yes.  And  I  recognize  that  this  is  complicated,  and 
it  is  complicated  by  the  fact  that  we  have  environmental  impact  as- 
sessment procedures  in  the  protocol  which  are  very  far-reaching, 
but  that  are  not  expressed  in  identical  language  to  the  National 
Environmental  Policy  Act.  And  at  the  same  time  we  would,  through 
this  legislation,  apply  the  National  Environmental  Policy  Act  to  at 
least  major  Federal  activities  or  to  Federal  activities  in  Antarctica. 

So,  it  is  a  complicated  thing.  But,  first  of  all,  the  protocol  itself 
refers  to  the  need  that  when  there  are  joint  activities — now,  I  refer 
to  article  VIII,  paragraph  (4).  There  is  a  specific  reference  in  the 
protocol  that  when  activities  are  planned  jointly  by  more  than  one 
party,  the  parties  involved  shall  nominate  one  of  their  number  to 
coordinate  the  implementation  of  the  EIA  procedures  that  are  set 
forth  in  the  protocol  and  in  the  annex  thereto. 

Senator  Kerry.  Article  VIII. 

Mr.  Scully.  VIII(4)  of  the  protocol  itself. 

Senator  Kerry.  Section  9? 

Mr.  SCULLY.  Well  this  is  in  the  protocol. 

Senator  Kerry.  In  the  protocol. 

Mr.  Scully.  In  the  protocol.  So,  this  is  to  give  effect  to  a  provi- 
sion of  the  protocol  itself. 

Senator  Kerry.  Well,  direct  me  back  to  that. 

Mr.  Scully.  Yes.  It  is  article  VIII  of  the  protocol,  paragraph  (4). 

Senator  Kerry.  What  does  article  VIII  paragraph  4  say? 

Mr.  Scully.  Where  activities  are  planned  jointly  by  more  than 
one  party,  the  parties  involved  shall  nominate  one  of  their  number 
to  coordinate  the  implementation  of  the  environmental  impact  as- 
sessment procedures  set  out  in  annex  1,  and  annex  1  sets  forth  the 
very  detailed  EIA  procedures. 

So,  in  part  that  provision  is  designed  to  give  effect  to  that.  Now, 
I  would  note  that  this  provision  is  limited 

Senator  Kerry.  But  that  is  not  NEPA. 

Mr.  Scully.  Well,  that  is  not  NEPA  because  other  parties  are 
not  bound  by  NEPA. 

Senator  Kerry.  I  understand. 
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Mr.  Scully.  Second,  Mr.  Chairman 

Senator  Kerry.  But  that  is  not  the  issue.  The  issue  is  can  the 
United  States  avoid  NEPA  compliance  by  assigning  environmental 
assessment  responsibilities  to  another  country? 

Mr.  Scully.  Can  I  just  complete  the  thought  and  then  I  will 
come  back  to  the  general  point.  First  of  all,  this  is  limited  to  par- 
ties to  the  protocol,  so  that  there  is — the  only  circumstance  in 
which  this  provision  would  kick  in  would  be  for  parties  that  are 
also  bound  to  the  same  environmental  impact  assessment  proce- 
dures through  the  protocol,  procedures  that  are  determined  in  the 
findings  to  be  consistent  with  NEPA. 

Now,  if  there  were  a  situation — and,  again,  one  of  the  reasons  we 
are  trying  to  leave  some  of  this  to  regulation,  Mr.  Chairman,  is 
that  it  does  depend  on  the  outcome  of  this  other  policy  review  that 
I  have  mentioned.  But  let  us  assume  an  extreme  case,  for  instance, 
in  which  there  was  a  foreign — a  party  to  the  protocol  was  conduct- 
ing a  major  scientific  activity  in  which  we  had  a  very  small  part. 
Now,  we  are  bound,  in  a  sense — that  is  by  a  Federal  agency,  a  U.S. 
Federal  agency,  we  are  participating  as  a  minor  participant  in  such 
a  proposal. 

What  we  are  saying  here  is  that  that  agency  should  not  be  sub- 
ject, or  that  that  project  should  not  be  subject  to  two  separate  envi- 
ronmental impact  assessment  procedures.  If  another  government 
had  the  lead  on  that  proposal,  it  would  be  required  to  fulfill  all  of 
the  obligations  of  the  protocol  with  respect  to  environmental  impact 
assessment,  including  providing  all  the  environmental  impact  as- 
sessment to  us,  making  it  public. 

We  would  circulate  that  and  treat  that  documentation  as  if  we 
had  prepared  it  ourselves  domestically.  In  other  words,  it  would  be 
subject  to  the  full  public  review  and  comment  process,  and  then  the 
procedures  which  would  call  for  that  process  to  be  completed  before 
any  decision  were  made  to  go  ahead  with  the  activity,  pursuant  to 
the  protocol.  So,  the  question 

Senator  Kerry.  I  think  I  follow  you. 

Mr.  Scully.  Yes. 

Senator  Kerry.  I  think  I  do.  But  it  is  certainly  the  grist  for  a 
good  lawsuit  or  two  and  a  lot  of  legal  time  spent. 

Mr.  Scully.  We  understand  that,  Mr.  Chairman.  But,  again, 
when  one  looks  at 

Senator  Kerry.  But  let  me  come  back  to  it  for  a  minute.  I  still 
am  troubled  that  in  your  language  there  is  an  avoidance  of  the 
court  of  appeals  decision  and  the  desired  goal,  to  hold  others  to  the 
standard  that  we  are  holding  ourselves  to. 

As  I  follow  your  explanation,  as  well  as  the  language  here,  there 
are  really  two  procedures.  First,  for  a  U.S.  activity  that  is  not  joint, 
does  not  have  an  impact  on  the  other  nations,  then  you  are  willing 
to  accede  to  the  NEPA  requirements.  Second,  in  the  case  of  joint 
activities,  paragraph  (2)(c)  is  being  followed,  which  is  effectively  the 
protocol's  environmental  evaluation,  you  do  not  have  to  do  the 
NEPA  standard. 

Mr.  Scully.  I  do  not  share  that  interpretation,  Mr.  Chairman. 
Because  I  think,  first  of  all,  the  reason  that — this  does  not  carve — 
this  simply — this  provision  in  this  section  with  respect  to  joint  ac- 
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tivities  does  not  carve  out  all  joint  activities,  because  it  leaves  it 
to  be  defined  as  to  what  are  joint  activities. 

Now  if,  Mr.  Chairman,  the 

Senator  Kerry.  That  is  a  loophole. 

Mr.  Scully.  I  do  not  see  that. 

Senator  Kerry.  If  you  want  to  avoid  doing  this,  you  can  play 
with  the  definitions  after  the  fact. 

But,  see,  this  says  "unless  a  comprehensive  environmental  eval- 
uation is  being  prepared  in  accordance  with  paragraph  (2)(c)."  So, 
the  minute  you  get  something  being  performed  in  accordance  with 
paragraph  (2)(c),  you  do  not  have  to,  under  your  own  language, 
comply  with  NEPA. 

Mr.  Scully.  You  do  have  to  do — you  do  have  to  follow  the  re- 
quirements of  the  protocol,  Mr.  Chairman. 

Senator  Kerry.  Only  of  the  protocol.  But  the  protocol  is  a  dif- 
ferent standard  and  that  is  the  whole  point. 

Mr.  Scully.  The  protocol,  in  our  view,  is  a  stronger  standard 
than  NEPA. 

Senator  Kerry.  You  think  it  is. 

Mr.  Scully.  The  protocol's  standard  requires  a  CEE  to  be  done 
on  all  activities  that  have  more  than  a  minor  or  transitory  impact, 
as  opposed  to  a  significant  effect  on  the  environment. 

Mr.  Rudolph.  Mr.  Chairman,  if  I  could  just 

Senator  Kerry.  Yes,  go  ahead. 

Mr.  RUDOLPH.  As  you  can  tell  just  in  this  brief  discussion,  this 
is  a  complicated  effort  to  try  to  make  sure  that  no  activity  avoids 
the  type  of  assessments  that  should  be  done  either  under  NEPA  or 
the  protocol. 

Senator  Kerry.  Well,  I  am  sorry  to  be  suspicious. 

Mr.  Rudolph.  I  understand.  I  think  the  intent  behind  this  provi- 
sion was  clearly  to  make  sure  that  any  such  activity  is  either  cov- 
ered by  one  or  the  other,  it  is  not  a  loophole. 

Senator  Kerry.  This  is  easy  to  resolve.  It  is  not  that  complicated. 
I  think  if  we  could  spend  some  time  with  staff  doing  two  things. 
No.  1,  I  want  to  cross-check  the  evaluation  on  NEPA  versus  the 
protocol  standard.  And  No.  2,  I  want  to  make  certain  that  the  lan- 
guage is  such  so  that  we  know  that  a  sufficiently  appropriate 
strong  standard  is  being  applied.  Fair? 

Mr.  Scully.  We  think  we  have  met  that  test  and  hope  we  can 
convince  you  of  that  as  well,  Mr.  Chairman. 

Senator  Kerry.  OK.  Let's  just  try  to  play  out  the  language  dif- 
ferentials here  and  make  sure  that  there  is  not  a  misinterpretation 
on  it.  I  am  not  at  this  moment  familiar  enough  with  all  the  aspects 
of  the  protocol's  detailed  requirements,  so  I  want  to  compare  them 
and  get  a  better  sense  of  their  different  requirements. 

On  the  issue  of  public  vessel  compliance,  S.  1427  proposes  to  set 
aside  the  exemption  certain  kinds  of  warships,  naval  auxiliaries, 
and  other  Government-owned  and  operated  ships,  from  compliance 
with  annex  4  of  the  protocol. 

First  of  all,  how  many  and  what  type  of  vessels  travel  to  Antarc- 
tica to  support  that  program  in  total?  What  would  you  say?  Do  you 
know? 
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Mr.  Scully.  I  think  I  would  probably  have  to  defer  to  NSF,  but 
very  few  vessels  are  required  to  support  the  U.S.  Antarctic  Pro- 
gram. 

Senator  Kerry.  If  there  are  very  few,  then  why  is  an  exemption 
necessary? 

Mr.  Scully.  Two  points,  Mr.  Chairman.  I  think  here  we  are  talk- 
ing about  an  issue  which  is  of  major  precedential  value.  The  ques- 
tion of  sovereign  immunity  for  vessels,  including  public  vessels, 
U.S.  public  vessels,  not  private  vessels,  is  one  that  comes  up  in  a 
variety  of  international  fora.  The  provisions  are  included  in  the 
annex  because  they  are  also  included  in  the  relevant  international 
marine  pollution  convention,  which  is  the  MARPOL  73-78  conven- 
tion. And  we  have  much  broader  interests  in  that  convention  in 
terms  of  preserving  the  principle  of  sovereign  immunity. 

We  do  not  see  that,  nowever,  as  a  way  of  avoiding  the  obliga- 
tions. And  our  understanding  is  that  all  U.S.  public  vessels  in- 
volved in  support  of  the  U.S.  Antarctic  Program  will  fully  comply 
with  all  of  the  provisions  of  annex  4  and  the  provisions  of  the  pro- 
tocol. It  is  more  a  question  of  the  precedent  and  the  question  of  the 
sovereign  immunity  issue  as  a  matter  of  international  law,  Mr. 
Chairman. 

Senator  Kerry.  Annex  4  requires  that  discharge  of  oil  must  be 
in  accordance  with  MARPOL  73  and  78. 

On  other  liquids  and  solid  wastes  within  the  Antarctic  area  south 
of  the  60  south  latitude,  ships  have  to  retain  on  board,  in  tanks, 
all  sludge,  dirty  ballast  water,  tank  washing  waters,  and  oil  resi- 
dues and  mixtures,  any  noxious  liquid  substance,  all  plastics,  and 
all  other  garbage,  paper  products,  and  rags.  Food  wastes  may  be 
disposed  of,  if  passed  through  a  grinder,  but  not  less  than  12  miles 
from  the  nearest  land.  Finally,  sewage  cannot  be  discharged  within 
12  miles  from  the  nearest  land  or  the  ice  shelf. 

Now,  why  should  there  be  an  exemption  from  annex  IV  of  the 
protocol  for  these  very  few  ships? 

Mr.  Scully.  To  repeat,  Mr.  Chairman. 

Senator  Kerry.  I  mean  under  the  provision  of  sovereign  immu- 
nity. 

Mr.  Scully.  Those  provisions  already  are  implemented  under 
APPS. 

Senator  Kerry.  I  missed  that. 

Mr.  Scully.  Under  the  Act  to  Prevent  Pollution  from  Ships. 
When  these  provisions  were  developed  for  the  protocol,  or  even 
prior  to  the  negotiation  of  the  protocol,  Mr.  Chairman,  we  took  the 
view  that  in  order  to  provide  the  maximum  coverage  for  these  pro- 
visions in  Antarctica,  that  we  would  try  to  implement  them  both 
through  MARPOL  73-78  by  designating  Antarctica  as  a  special 
area  for  a  variety  of  purposes  under  that  convention,  and  imple- 
ment them  under  the  protocol. 

This  was  a  way  of  picking  up  coverage  of  parties  to  both  the 
MARPOL  and  to  the  Antarctic  Treaty,  so  that  we  extended  the  cov- 
erage. So,  those  provisions  are  already  in  force  insofar  as  the  Unit- 
ed States  goes.  U.S.  vessels,  all  U.S.  public  vessels  comply  with 
those  provisions.  So,  I  think  it  really  does  come  down  to  the  issue 
of  sovereign  immunity  and  a  more  precedential  character.  And  that 
is — again,  I  think,  once  we   start  talking  about  the  question   of 


46 

changing   sovereign    immunity   provisions,    we   are   into    a   much 
broader  area. 

Senator  Kerry.  Why  are  you  changing  them?  We  have  waived 
sovereign  immunity  as  to  our  adherence  to  the  MARPOL  stand- 
ards. 

Mr.  Scully.  Some  of  the  MARPOL  standards,  Mr.  Chairman,  in 
our  domestic  law.  And  those  are  included  already  because  we  are — 
that  is  one  of  the  reasons  why  we  chose  to  use  the  path  of  amend- 
ing the  Act  for  the  Prevention  of  Pollution  from  Ships,  because  all 
of  those  provisions  are  already  there. 

Senator  Kerry.  Again,  why  would  you  have  an  exemption  from 
compliance  with  annex  IV  for  those  few  vessels? 

Mr.  Scully.  We  are  implementing  them  here.  What  we  would  be 
doing  in  this  implementing  legislation  would  be  making  very  few 
changes  to  the  act  to  prevent  pollution  from  ships.  We  would  not 
be  changing  that,  we  would  not  be  adding  anything  that  does  not 
already  exist  in  APPS.  We  would  not  be  adding  new  exemptions; 
because  the  exemption  in  this  instance,  when  you  amend  APPS, 
comes  from  MARPOL. 

And  I  think  the  problem  is  that,  once  you  get  into  the  question 
of  trying  to  deal  with  that  legislation,  you  are  looking  at,  again,  al- 
most inevitably,  you  are  into  the  broader  issue  of  the  precedent 
with  regard  to  sovereign  immunity;  and  that  raises  a  whole  series 
of  issues  that  go  beyond  Antarctica. 

We  are  confident  that  all  the  vessels  to  which  we  have  reach, 
whether  they  are  entitled  to  claims  of  sovereign  immunity  or  not, 
will  fully  comply  with  all  of  the  provisions  of  annex  4. 

Senator  Kerry.  By  virtue  of  what?  Of  the  APPS? 

Mr.  Scully.  By  virtue  of  APPS,  and  by  virtue  of  the  commitment 
of  those  that  operate  the  vessels  to  ensure  that  they  comply.  In 
fact,  we  made  sure  that  we  would  not  undertake  any  obligations 
with  which  all  U.S.  vessels  could  not  comply,  regardless  of  whether 
or  not  one  could  make  an  assertion  of  sovereign  immunity. 

Senator  Kerry.  Would  there  be,  in  your  view,  any  implication 
operationally,  or  in  terms  of  construction,  for  any  vessels  in  the 
United  States,  if  we  did  not  provide  that  exemption  for  the  vessels? 

Mr.  Scully.  I  think,  again,  we  have  broad  reasons  related  to  the 
mobility  of  our  naval  forces,  et  cetera,  for  continuing  to  support 
sovereign  immunity  as  a  principle  within  major  international 
agreements.  Since,  in  this  case,  we  took  the  path  of  implementing 
for  environmental  reasons  these  provisions — not  only  through 
annex  4  of  the  protocol,  but  also  through  the  designation  of  Antarc- 
tica as  a  special  area  under  MARPOL,  to  achieve  broader  cov- 
erage— we  would  have  a  problem,  it  seems  to  me,  if  we  sought  to 
change  that  through  this  implementing  legislation;  because  we 
would  not  only  be  looking  at  this  specific  annex,  we  would  also  be 
looking  at  the  whole  MARPOL  system. 

And  our  view  is  that  the  tradeoff  is  a  good  one,  in  terms  of  ex- 
tending the  coverage  to  vessels.  And  that  we,  the  United  States, 
will  make  sure — and  we  can  give  those  assurances — that  all  U.S. 
vessels  will,  regardless  of  whether  or  not  they  are  entitled  to  claim 
sovereign  immunity,  comply  with  these  provisions. 
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Senator  Kerry.  Thank  you  for  that  information.  I  need  to  ana- 
lyze your  postion,  but  at  least  on  its  face,  you  have  presented  an 
interesting  observation  and  I  would  like  to  understand  it  better. 

Mr.  Scully.  We  will  be  happy  to  provide  more  material  on  this 
issue. 

Senator  Kerry.  I  take  it  that  you  will,  and  I  am  sure  we  will 
give  you  the  opportunity  to  do  so. 

Just  quickly,  on  a  couple  of  other  things:  Your  proposal  asks  the 
NSF  Director  to  consult  with  the  EPA  Administrator;  and  I  just 
want  to  understand  what  "consultation"  means  here. 

Mr.  Scully.  I  should  probably  turn  to  the  representative  of  the 
NSF  Administrator;  but  the  consultation  provisions,  and  this  again 
is  with  respect  to  waste  permits  in  particular,  would  be  following 
the  promulgation  of  regulations  that  would  require  the  concurrence 
of  the  two.  The  two  would  have  to  work  together. 

So,  I  think,  at  that  point  in  discussing  agency  responsibilities, 
which  is  the  major  issue  in  all  of  this,  it  did  not  seem  necessary 
to  have  the  same  requirement,  since  the  two  of  you  will  have  been 
locked  in  an  embrace  in  terms  of  preparing  the  specific  regulations 
upon  which  the  permits  would  be  determined. 

And  I  think  it  was  made,  again,  to  make  sure  that  there  were 
not  unnecessary  delays  built  into  a  system  where  permits  probably 
were  time-critical,  with  respect  to  the  research  season. 

Senator  Kerry.  If  the  EPA  Administrator  disagrees  with  the  Di- 
rector on  a  particular  permit  application,  what  happens?  Can  the 
Director  still  proceed  to  issue  a  permit? 

Mr.  SCULLY.  I  think,  again,  ultimately  in  these  circumstances, 
the  Director  would  have  the  authority;  but  of  course,  those  are  the 
kinds  of  issues  that  are  taken  up  within  the  executive  branch  and 
in  various  interagency  groups,  et  cetera.  And  we  are  confident  that 
those  kinds  of  provisions  would  be  worked  out. 

Senator  Kerry.  Does  the  NSF  have  a  view  on  that? 

Dr.  Sullivan.  Yes,  Mr.  Chairman.  We  believe  that  these  issues 
can  be  worked  out;  because  the  discussions  not  only  will  go  on  at 
the  highest  level,  but  we  have  formed  such  a  strong  working  rela- 
tionship— not  only  with  regard  to  developing  the  implementing  leg- 
islation; but  in  fact,  during  the  period  of  our  trials  and  tribulations 
with  the  incinerator,  we  were  always  following  EPA  standards,  con- 
sulting EPA  on  how  to  improve  the  actual  functioning  of  the  incin- 
erator. 

Senator  Kerry.  Have  you  looked  at  alternative  technologies,  with 
respect  to  waste  disposal? 

Dr.  Sullivan.  Actually  we  have,  Mr.  Chairman;  but  it  is  not  a 
high-technology  approach.  It  is  an  approach  over  moving  the  waste 
from  Antarctica;  either  to  the  United  States,  and  having  that  waste 
handled  according  to  Federal  and  State  law  there.  Most  recently, 
we  removed  57  tons  of  food  waste  from  the  previous  season,  and 
that  is  now  in  a  landfill  in  California. 

We  have  also  removed  smaller  amounts  of  food  waste,  that  was 
placed  in  New  Zealand,  with  concurrence  of  the  local  government 
there,  and  according  to  their  standards.  And  we  have  also  received 
inquiries  from  Australia,  from  various  private  companies  who  are 
interested  in  soliciting  our  business,  in  effect,  to  help  us  address 
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some  environmental  problems  by  handling  the  disposal  of  wastes  in 
Australia  as  well. 

It  has  not  been  a  high-technology  approach;  but  it  has  been  an 
effective  approach. 

Senator  Kerry.  Now,  Mr.  Scully,  in  the  administration  proposal, 
there  is  a  reference  to  residual  regulatory  authority.  Can  you  be 
more  specific  about  residual  regulatory  authority  and  where  it 
would  be  applicable? 

Mr.  Scully.  Well,  in  two  senses,  Mr.  Chairman.  First  of  all,  we 
think  generally  that  the  agencies  that  have  responsibility  for  pro- 
mulgating regulations  to  implement  the  protocol  with  respect  to  a 
particular  area,  should  have  general  authority  to  deal  with  cir- 
cumstances that  the  protocol  itself  may  not  have  anticipated. 

So  that  we  would  believe  that  the  general  regulatory  authority 
should  be  there,  so  that  we  were  able  to,  if  necessary,  move  to  ad- 
dress situations  that  we  have  not  been  able  to  anticipate.  And  a  lot 
of  work  went  into  the  protocol.  But  obviously,  one  cannot  foresee 
everything  that  might  possibly  occur  by  way  of  potential  activities 
in  Antarctica. 

Second,  there  was  a  discussion  of  the  principles,  of  the  environ- 
mental principles,  as  they  are  called  in  article  III  of  the  protocol. 
And  the  question  of  residual  authority  was — specifically,  in  linking 
that  residual  authority  to  the  article  III  principles — was  a  way  of 
finding  a  compromise  on  how  to  deal  with  the  environmental  prin- 
ciples, which  are  legally  binding,  of  course,  under  the  protocol,  but 
which  in  some  instances  are  repeated  or  are  dealt  with  in  much 
more  detail  in  the  specific  annexes  to  the  protocol  that  are  in- 
cluded, which  involve  very  detailed  regulation. 

So,  there  was  a,  an  approach  was  developed — a  compromise  ap- 
proach— to  deal  with  that  issue,  which  involves  including  all  of  Ar- 
ticle III  as  a  statement  of  policy  in  the  legislation  itself.  And  sec- 
ond, then,  linking  the  residual  general  authority  that  is  provided 
to  agencies  to  article  III. 

I  would  note  that  there  were  two  areas  identified  in  our  discus- 
sions, and  we  have  touched  already  to  some  extent  on  them,  which 
are  incineration  and  sewage;  where  the  protocol  itself  was  not  as 
specific  in  terms  of  the  standards  as  was,  say,  with  the  case  of  the 
conservation  of  flora  and  fauna,  et  cetera.  And  there,  we  would 
make  specific  reference  in  terms  of  developing  the  specific  future 
regulations  to  deal  with  incineration,  if  incineration  is  ever  consid- 
ered a  viable  option;  and  with  respect  to  sewage  discharges,  of  in- 
corporating those  principles  as  a  basis,  along  with  U.S.  domestic 
legislation  as  a  basis  for  developing  standards. 

So,  it  is  part  of  an  overall  approach  to  dealing  with  a  situation 
and  a  way  of  implementing,  we  hope  in  an  effective  way,  the  proto- 
col as  a  whole;  which  has  general  principles,  but  also  has  detailed 
regulations. 

Senator  Kerry.  With  respect  to  the  annexes,  do  you  think  that 
we  should  be  considering  the  adoption  of  an  annex  that  deals  spe- 
cifically with  non-Governmental  activities? 

Mr.  Scully.  That  issue  has  been  discussed  at  length,  Mr.  Chair- 
man, among  the  treaty  parties  themselves.  It  was  discussed  during 
the  course  of  the  negotiations.  At  that  time,  we  did  not  believe  that 
an  additional  annex  on  tourism  and  nongovernmental  activities,  as 
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I  think  the  issue  was  described,  was  necessary;  although  we  believe 
that  is  an  issue,  and  continue  to  believe  that  it  is  an  issue  which 
must  be  kept  under  careful  review. 

One  of  the  reasons  that  we  had  difficulty  with  proposals  that 
were  made  by  others,  other  parties  to  the  treaty,  to  have  such  an 
annex  was  tnat  they  rested  on  a  presumption  that  we  did  not 
share:  And  that  was  the  presumption  that,  somehow,  all  of  the  pro- 
visions of  the  protocol  as  they  stand  somehow  did  not  apply  to  tour- 
ist and  non-Governmental  activities.  In  our  view,  they  do.  And  the 
protocol  is  clear  on  that  point;  and  the  implemention  of  the  proto- 
col, we  think,  will  have  a  very  salutary  effect  on  the  regulation  of 
tourism. 

On  the  other  hand,  we  have  included  in  the  legislation  the  call 
for  an  interagency  study  to  be  conducted,  a  broad  study  of  the  issue 
of  tourism,  trends,  et  cetera,  in  Antarctica.  So,  we  are  abreast  of 
the  situation,  and  are  in  a  position  to  recommend  additional  meas- 
ures if  and  when  they  are  necessary;  including  the  possibility  of  an 
annex. 

Senator  Kerry.  Dr.  Sullivan,  with  respect  to  the  overall  balance 
between  the  Antarctic  environment  effort  and  the  scientific  needs 
that  we  are  trying  to  meet  there,  particularly  given  your  recent 
visit,  how  well  do  you  think  we  are  achieving  that  balance?  What 
is  your  sense  of  where  we  are? 

Dr.  Sullivan.  I  think  we  have  made  dramatic  progress.  As  I 
tried  to  indicate  in  my  opening  statement,  that  is  clearly  my  per- 
ception with  the  perspective  I  have,  having  been  there  over  more 
than  the  last  decade. 

And  I  am  very  optimistic  because  of,  again,  what  I  said  that  I 
saw.  At  the  level  of  personal  behavior,  there  is  an  awareness  of 
how  to  do  things  right;  and  a  desire  to  make  our  effort  in  Antarc- 
tica, which  probably  centered  at  McMurdo  because  it  is,  as  some- 
body said,  "the  New  York  City  of  Antarctica,"  where  you  go  to  go 
to  all  other  areas  of  Antarctica. 

We  have  really  focused  on  that  particular  region,  to  make  it  ex- 
emplary. Most  of  the  activities  have  been  cleaning  up  past  insults 
to  the  environment;  but  I  do  not  really  see  a  continuing  one,  except 
in  the  areas  that  you  have  mentioned  here:  The  incinerator,  which 
was  recently  addressed;  food  waste,  which  we  have  addressed  I 
think  effectively;  and  the  sewage  question,  which  we  are  studying 
and  hope  we  will  find  a  substantial  answer  to. 

Senator  Kerry.  Are  there  any  projects  underway  now,  or 
planned  down  the  road,  that  you  believe  cannot  meet  the  standards 
or  requirements  of  the  protocol? 

Dr.  Sullivan.  There  is  nothing  that  has  come  to  my  attention 
that  we  would  refer  to  as  a  show  stopper.  We  have  a  very  effective 
and  growing  group  of  individuals,  who  are  addressing  the  environ- 
mental issues.  As  I  mentioned,  some  of  these  people  spent  20  years 
in  the  field  with  NEPA,  and  come  highly  recommended  from  EPA. 

I  think  we  have  the  right  people  in  place;  and  it  is  a  matter, 
frankly,  of  time  and  money,  to  accomplish  what  we  want  to  accom- 
plish; and  we  have  an  incentive  to  do  that.  We,  NSF  and  the 
science  community,  because  the  real  value  of  the  Antarctic  as  a 
natural  laboratory  has  a  great  deal  to  do  with  that  environment  re- 
maining as  free  of  anthropogenic  influence  as  possible. 
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Senator  Kerry.  Is  there  any  kind  of  impact,  negative  or  positive, 
of  the  planning  that  is  required,  or  the  regulatory  process  that  has 
been  put  in  place,  on  your  ability — not  just  your  ability,  but  the 
ability  of  scientific  research — to  be  put  in  place  on  time  and  in  an 
efficient  manner? 

Dr.  Sullivan.  I  think,  to  my  knowledge,  there  are  none  that  are 
proven.  I  suspect  that  there  are  some  that  have  the  potential  to 
have  a  very  substantial  impact  on  the  work  of  individual  scientists, 
and  on  the  program  at  large.  The  program  at  large  being,  I  would 
say,  the  logistics  and  the  infrastructure  that  gets  scientists  to  Ant- 
arctica and  then  supports  them,  and  provides  for  a  habitable  envi- 
ronment in  a  rather  unforgiving  environment. 

And  as  they  may  be  influenced  by  some  provisions  of  the  proto- 
col, that  could  have — it  is  sort  of  a  worst-case  scenario.  We  cer- 
tainly hope  that  it  does  not. 

Senator  Kerry.  There  is  no  immediate  issue  that  lies  on  the 
table,  with  respect  to  that? 

Dr.  Sullivan.  In  terms  of  what  we  are  trying  to  do  in  science, 
I  think  not;  and  I  would  hope  not. 

Senator  Kerry.  The  terms  laid  out  in  the  protocol  are  "less  than 
minor  or  transitory,"  "minor  or  transitory,"  or  "more  than  a  minor 
or  transitory  impact."  Are  those  clear?  Do  they  need  further  defini- 
tion? 

Dr.  Sullivan.  I  suppose  I  could  say  that  there  is  some  ambiguity 
in  them  in  my  mind;  and  it  may  be  a  lack  of  my  personal  knowl- 
edge. But  when  I  have  been  involved  in  the  discussions,  I  think 
these  are  issues  that  have  some  gray  and  fuzzy  areas  between 
them. 

Senator  Kerry.  Are  you  doing  an  evaluation  of  the  incineration 
process  on  food  waste? 

Dr.  Sullivan.  That  is  correct,  Mr.  Chairman. 

Senator  Kerry.  Is  that  underway  now? 

Dr.  Sullivan.  Yes,  it  is. 

Senator  Kerry.  But  not  complete? 

Dr.  Sullivan.  Yes.  It  is  not  complete. 

Senator  Kerry.  Yes,  Mr.  Scully? 

Mr.  SCULLY.  On  the  point  of  "minor  and  transitory,"  there  is  in 
the  environmental  impact  assessment  section  of  the  bill — and  this 
does  not  clarify,  necessarily,  all  of  the  ambiguities — but  again,  be- 
cause of  the  need  to  link  our  National  Environmental  Policy  Act 
with  the  environmental  impact  assessment  procedures  of  the  proto- 
col, there  is  a  section  that  does  refer  to  the  two,  to  make  sure  that 
the  "minor  or  transitory"  includes  everything  that  is  covered  under 
the  "significant"  test  in  NEPA.  Now,  we  think  it  goes  beyond  the 
"significant"  test;  but  to  make  sure  that  there  are  no  loopholes. 

So,  there  is  an  effort  to  link  the  two,  and  to  provide  for  the  inte- 
gration of  the  two  in  the  legislation  itself.  And  again,  this  was  part 
of  the  sort  of  conceptually  challenging  task  that  we  faced,  in  mak- 
ing sure  that  the  two — that  NEPA  and  the  protocol — were  made 
consistent  in  the  way  we  implemented  the  provisions. 

Senator  Kerry.  I  need  to  review  that,  but  I  appreciate  your  call- 
ing that  to  my  attention.  Thank  you. 
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Mr.  Rudolph.  Mr.  Chairman,  may  I  clarify  a  point  for  you?  You 
mentioned  the  incinerator  and  our  ongoing  assessment  of  food 
waste  disposal. 

I  would  just  like  to  make  it  clear  to  you  that,  our  not-yet-com- 
pleted assessment  does  include  incineration  as  an  alternative — but 
you  should  know  that  incineration  is  not  a  preferred  alternative;  or 
that  it  is  not  our  proposed  action  in  that  assessment.  So,  we  are 
looking  at,  indeed,  other  alternatives. 

Senator  Kerry.  I  understood  that  and  I  knew  you  had  that 
under  consideration.  I  just  wondered  where  it  was,  and  the  status 
of  the  study  because  my  understanding  is  that  you  have  suspended 
incineration  of  food  wastes;  is  that  correct? 

Dr.  Sullivan.  That  is  correct. 

Senator  Kerry.  I  will  be  anxious  to  see  the  assessment  when  it 
is  completed. 

Let  me  leave  the  record  open  as  to  any  further  questions.  We  are 
clearly  going  to  have  to  sit  down  and  try  to  work  through  some  of 
these  things,  which  I  hope  we  can  do  very  easily,  and  hopefully 
they  will  not  be  that  contentious.  But  I  do  want  to  try  to  see  if  we 
can  get  this  moving  and  get  some  consensus  built  up  on  it,  which 
would  be  good. 

I  thank  you  very  much.  I  do  not  know  if  you  are  staying  around 
for  the  next  panel  or  not.  It  might  or  might  not  be  helpful,  depend- 
ing on  how  you  look  at  it.  I  would  now  like  to  invite  our  next  group 
from  the  private  sector,  Dr.  Louis  Lanzerotti,  AT&T  Bell  Labora- 
tories; Mr.  Bruce  Manheim,  the  Environmental  Defense  Fund; 
Susan  Sabella  of  Greenpeace;  and  John  Splettstoesser,  director, 
International  Association  of  Antarctic  Tour  Operators. 

[Pause.] 

Senator  Kerry.  Thank  you  for  being  here.  We  appreciate  your 
patience. 

I  do  not  have  any  specific  order.  Why  do  we  not  just  go  in  the 
order  that  I  called  you  to  the  table.  And  if  you  could  stick  by  the 
clock,  that  will  give  us  a  little  more  time  for  questions. 

STATEMENT  OF  LOUIS  J.  LANZEROTTI,  DISTINGUISHED  MEM- 
BER, TECHNICAL  STAFF,  AT&T  BELL  LABORATORffiS  AND 
CHAIR,  COMMITTEE  ON  ANTARCTIC  POLICY  AND  SCffiNCE, 
POLAR  RESEARCH  BOARD,  NATIONAL  RESEARCH  COUNCDL 

Dr.  LANZEROTTI:  Thank  you,  Senator  Kerry. 

I  am  Louis  Lanzerotti,  distinguished  member  of  the  technical 
staff  at  AT&T  Bell  Laboratories.  I  am  a  geophysicist  with  active  re- 
search projects  in  Antarctica.  I  would  like  to  point  out  that  my  re- 
search is  supported  entirely  by  the  company  for  which  I  work,  with 
the  exception  of  the  logistics  support. 

I  believe  that  the  implementation  of  the  protocol  on  environ- 
mental protection  to  the  Antarctic  treaty  is  a  subject  of  great  im- 
portance. From  November  of  last  year  to  July  of  this  year,  I  chaired 
the  National  Research  Council's  Committee  on  Antarctic  Policy  and 
Science.  It  was  a  committee  of  the  Polar  Research  Board. 

The  committee's  findings  and  recommendations  are  contained  in 
its  report,  which  you  and  your  staff  have  received,  Science  and 
Stewardship  in  the  Antarctic.  We  hope  and  believe  that  this  report 
should  contribute  to  Congress'  deliberations  on  this  subject. 
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My  detailed  statements  have  been  submitted  for  the  record. 

The  National  Research  Council  committee  was  composed  of  12 
members,  approximately  6  of  whom  were  scientists  with  deep  Ant- 
arctic experience  who  are  also  concerned  with  broader  issues  of 
science,  science  policy,  and  environmental  concerns.  Additional 
members  of  the  committee  were  individuals  having  expertise  in 
international  and  environmental  law,  and  an  individual  active  in 
the  tourism  industry. 

It  was  a  rather  diverse,  broad  committee,  whose  members  func- 
tioned very  well  together. 

The  committee  was  tasked  to  identify  the  possible  impacts  on 
science  from  expanding  human  activities  in  the  Antarctic,  to  evalu- 
ate the  possible  impacts  on  science  projected  from  various  political, 
institutional  and  organizational  scenarios  being  considered  for 
managing  these  human  activities,  to  provide  independent  evalua- 
tion of  possible  policy  options  and  their  possible  effects  on  the 
structure  and  functioning  of  science — and  that  was  very  interest- 
ing, because  as  you  might  imagine,  the  scientists  in  particular, 
while  broad,  do  not  spend  their  everyday  lives  on  policy  matters 
and  to  provide  specific  policy  recommendations  on  the  role  of  the 
Antarctic  scientists  in  this  policy  process,  both  the  development 
and  the  followon. 

Support  for  the  committee's  work  was  provided  by  the  Depart- 
ment of  State  and  the  National  Research  Council.  That  support,  as 
is  the  practice  of  the  National  Research  Council,  is  basically  the 
travel  for  the  individuals. 

The  environmental  protocol  is  intended  to  protect  the  Antarctic, 
and  establishes  the  objective  of  stewardship  in  the  Antarctic  treaty 
system.  At  the  same  time,  the  Antarctic  treaty  provides,  and  the 
environmental  protocol  specifically  recognizes,  that  the  primary 
purpose  of  human  presence  on  the  continent,  as  we  have  heard 
from  Dr.  Sullivan  and  Mr.  Scully,  is  to  conduct  scientific  research. 
And  so  U.S.  legislation  and  regulations  entailed  by  implementation 
of  the  protocol  should  reflect  these  two  goals  in  a  balanced  and  in- 
tegrated manner. 

The  committee  that  I  chaired  believes  that  with  appropriate  im- 
plementation, science  and  stewardship  goals  in  Antarctica  can  be 
achieved  in  a  mutually  reinforcing,  rather  than  a  conflicting,  man- 
ner. And  that  certainly  was  the  spirit  of  our  report  and  the  activi- 
ties that  led  to  the  development  of  the  report,  including  a  very 
large  workshop  with  environmental  representatives,  Antarctic  sci- 
entists, legal  and  other  types  of  scholars  on  international  and  envi- 
ronmental matters. 

The  committee  that  I  chaired  concluded  that  the  protocol  should 
be  implemented  with  domestic  legislation  that  provides  a  flexible 
and  open  process  for  decisionmaking  on  environmental  issues,  rath- 
er than  rigid  prescriptions  which  might  ultimately  fail  to  ade- 
quately protect  the  environment  and/or  to  make  science  so  difficult 
to  conduct  that  the  best  scientists  are  discouraged  from  work  in 
Antarctica. 

I  might  point  out  that  if  an  objective  of  this  Nation  is  to  conduct 
science  in  the  Antarctic,  then  the  Nation  has  called  upon  its  sci- 
entists to  work  there.  And  it  is  in  the  best  interest  of  the  Nation 
to  attract  the  best  scientists.  So,  therefore,  it  is  legitimate  for  many 
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Antarctic  scientists  who  have  been  called  by  the  Nation,  in  effect, 
to  work  in  Antarctica  to  have  concerns  that  the  journey  through 
the  bureaucracy  of  required  forms  and  approval  hoops  not  become 
figuratively  more  arduous  than  the  journey  to  the  continent  itself. 

Now,  article  3  of  the  environmental  protocol  contains  substantive 
principles  of  stewardship  that  should  be  incorporated  in  the  imple- 
menting legislation  so  that  the  agencies  may  be  directed  firmly  on 
their  administrative  pathways.  At  the  same  time,  these  principles 
should  be  viewed  as  too  general  to  create  specific  legal  require- 
ments for  individuals  acting  in  Antarctica  in  the  absence  of  some 
process  or  duty  otherwise  imposed  by  the  legislation. 

Thus,  the  committee  recommended,  as  a  guiding  principle,  imple- 
menting legislation  and  regulation  should  provide  a  process  based 
on  appropriate  substantive  requirements  such  as  those  in  article  3 
of  the  protocol,  rather  than  a  prescription  for  meeting  the  require- 
ments of  the  protocol.  The  process  should  be  balanced  so  as  to  pro- 
vide flexibility,  as  well  as  clarity,  for  meeting  those  requirements. 

The  management  of  Antarctic  science  and  environmental  matters 
has  crucial  long-term  implications  for  both  stewardship  and  for  the 
conduct  of  U.S.  research  in  Antarctica.  The  assignment  of  respon- 
sibilities for  carrying  out  the  new  requirements  is  of  great  impor- 
tance as  legislation  is  considered  that  will  guide  the  United  States 
in  implementing  this  protocol. 

The  committee  that  I  chaired  believes  that  the  National  Science 
Foundation  should  be  kept  at  the  center  of  Antarctic  science  and 
specific  governance,  while  taking  greater  advantage  of  the  exper- 
tise of  other  agencies  in  sharing  the  burden  of  overall  program 
management.  And  so  we  have  some  specific  recommendations  with 
regard  to  that. 

To  enhance  both  the  science  and  stewardship  of  U.S.  activities  in 
the  Antarctic,  the  committee  made  among  its  recommendations  this 
four-part  recommendation  that,  first,  the  existing  management  re- 
lationship between  the  National  Science  Foundation  and  the  re- 
search community  should  be  essentially  unchanged.  That  is,  the 
current  pattern  of  submittal  of  proposed  research  projects,  their  ap- 
proval, funding,  and  oversight,  should  remain  intact,  modified  only 
as  new  scientific  and  environmental  requirements  might  suggest. 

Second,  the  National  Science  Foundation  should  be  granted  pri- 
mary rulemaking  authority  necessary  to  implement  the  protocol. 
However,  when  that  authority  involves  matters  for  which  other 
Federal  agencies  have  significant  relevant  expertise — for  example, 
the  Environmental  Protection  Agency  for  solid  and  liquid  waste — 
the  concurrence  of  those  agencies  must  be  sought,  and  the  concur- 
rence must  be  granted  in  a  timely  manner,  if  appropriate,  before 
a  regulation  is  issued  for  public  comment. 

The  implementing  legislation  should  identify,  to  the  extent  fea- 
sible, the  specific  instances  and  agencies  where  this  would  be  the 
case. 

Third,  decisions  required  under  the  implementing  legislation  and 
related  compliance  activities  regarding  major  support  facilities 
should  reside  with  the  Federal  agency  that  would  normally  make 
such  decisions  in  the  U.S.  For  example,  the  EPA  would  grant  a  per- 
mit to  the  NSF  for  a  wastewater  treatment  facility,  and  would  con- 
duct periodic  inspections. 
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And,  fourth,  a  special  group  should  be  established  to  provide  gen- 
eral oversight  and  review  of  proposals — for  example,  (a)  proposals 
on  the  concept,  location,  design,  et  cetera,  of  major  U.S.  facilities, 
or  significant  alterations  thereto;  (6)  environmental  monitoring  ac- 
tivities; and  (c)  National  Science  Foundation  program  actions  to  en- 
sure compliance. 

We  also  noted  that  from  the  beginning  of  the  Antarctic  treaty 
system,  transparency — that  is,  openness  to  the  process  of  public 
and  other  interested  parties — has  been  an  important  component  of 
the  Antarctic  treaty  system  of  governance.  The  committee  rec- 
ommended that  legislation  implementing  the  protocol  should  con- 
tain opportunities  tor  public  involvement  similar  to  those  routinely 
established  in  domestic  environmental  and  resource  management 
legislation. 

We  have  five  additional  recommendations  that  address  the  need 
for  good  science  and  sound  scientific  advice  at  the  national  and 
international  levels  of  decisionmaking,  need  for  sound  scientific  and 
policy  bases  in  the  design  of  effective  monitoring  programs — an  ex- 
tremely important  need  to  use  resources  wisely,  the  need  to  mini- 
mize unnecessary  delays  in  the  conduct  of  research,  and  the  need 
for  the  development  of  an  international  scientific  assessment  of  the 
state  of  scientific  understanding  of  the  environmental  problems 
that  may  be  in  the  Antarctic. 

I  want  to  point  out  that  this  minimization  of  the  unnecessary 
delays  is  not  from  the  selfish  viewpoint  of  the  scientific  community, 
but  it  takes  into  account  the  reality  of  the  conduct  of  science  in  the 
Antarctic  and  the  necessity  for  continuing  to  encourage  the  best 
science. 

In  conclusion,  the  committee  strongly  supports  the  implementa- 
tion of  the  protocol.  It  believes  it  will  be  of  benefit  to  the  Antarctic 
environment  as  well  as  Antarctic  science.  The  committee  hopes 
that  the  expeditious  adoption  of  implementing  legislation  in  this 
country  and  the  depositing  of  the  protocol  by  the  executive  branch 
will  encourage  the  acceleration  of  this  process  internationally. 

And  on  benalf  of  the  committee  on  Antarctic  Policy  and  Science 
and  of  the  National  Research  Council,  I  thank  you  and  your  com- 
mittee for  the  opportunity  to  be  here  today. 

[The  prepared  statement  of  Dr.  Lanzerotti  follows:] 

Prepared  Statement  of  Dr.  Louis  J.  Lanzerotti 

Mr.  Chairman  and  Committee  members:  I  am  Louis  Lanzerotti,  Distinguished 
Member  of  the  Technical  Staff  at  AT&T  Bell  Laboratories,  and  Chairman  of  the 
Committee  on  Antarctic  Policy  and  Science  of  the  National  Research  Council's  Polar 
Research  Board.  The  National  Research  Council  is  pleased  to  provide  testimony  to 
you  today  on  our  Committee's  report,  Science  and  Stewardship  in  the  Antarctic, 
which  we  believe  should  contribute  to  Congress'  deliberations  on  implementation  of 
the  Environmental  Protocol  to  the  Antarctic  Treaty.  As  a  geophysicist  with  active 
research  projects  in  Antarctica,  believe  this  is  a  subject  of  great  importance. 

The  Committee  was  asked  to  identify  the  possible  impacts  on  science  from  ex- 
panding human  activities  in  the  Antarctic;  to  evaluate  the  possible  impacts  on 
science  projected  from  various  political,  institutional,  and  organizational  scenarios 
being  considered  for  managing  human  activities  in  the  Antarctic;  to  provide  an  inde- 
pendent evaluation  of  U.S.  policy  options  and  their  possible  effects  on  the  structure 
and  functioning  of  science  within  the  Antarctic  Treaty  System  and  within  the  Unit- 
ed States;  and  to  provide  specific  policy  recommendations  on  the  role  of  the  antarctic 
scientist  in  the  policy  process.  In  addition  to  myself,  the  Committee  consisted  of  11 
other  members  having  expertise  in  antarctic  science,  environmental  policy,  law,  and 
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tourism.  Support  for  the  Committee's  effort  was  provided  by  the  Department  of 
State  and  the  National  Research  Council. 

The  Environmental  Protocol  is  intended  to  protect  the  antarctic  environment  and 
establishes  the  objective  of  stewardship  in  the  Antarctic  Treaty  System.  At  the  same 
time,  the  Antarctic  Treaty  provides,  and  the  Environmental  Protocol  specifically  rec- 
ognizes, that  the  primary  purpose  of  human  presence  on  the  continent  is  to  conduct 
scientific  research.  U.S.  legislation  and  regulations  entailed  by  implementation  of 
the  Protocol  should  reflect  these  two  goals  in  a  balanced,  integrated  manner.  The 
Committee  believes  that,  with  appropriate  implementation,  science  and  stewardship 
goals  in  Antarctica  can  be  achieved  in  a  mutually  reinforcing,  rather  than  conflict- 
ing, manner. 

The  Protocol  should  be  implemented  with  domestic  legislation  that  provides  a 
flexible,  open  process  for  decisionmaking  on  environmental  issues,  rather  than  rigid 
prescriptions  which  might  ultimately  fail  to  adequately  protect  the  environment  or 
make  science  so  difficult  to  conduct  that  the  best  scientists  are  discouraged  from 
work  in  Antarctica.  It  should  be  written  so  that  the  United  States  can  take  a  leader- 
ship role  in  the  conduct  of  environmentally  sound  science  on  the  continent.  Putting 
the  goals  of  the  Protocol  into  action  nationally  and  internationally  will  require 
sound  understanding  of  environmental  processes  and  other  technical  issues.  The 
U.S.  representatives  and  agencies  involved  should  seek  the  best  available  scientific 
advice  in  the  development  of  effective  approaches  to  environmental  matters.  The 
Committee  believes  the  National  Science  Foundation  (NSF)  is  the  best  qualified 
agency  to  continue  leadership  and  rulemaking  for  the  conduct  of  antarctic  science, 
but  that  NSF  needs  to  share  its  environmental  responsibilities  for  implementing  the 
Protocol  and  regulating  activities  with  other  federal  agencies  with  relevant  and  sig- 
nificant technical  expertise. 

The  following  is  a  summary  of  the  Committee's  key  recommendations.  Article  3 
of  the  Environmental  Protocol  contains  substantive  principles  of  stewardship  that 
should  be  incorporated  in  the  implementing  legislation  so  that  agencies  will  be  di- 
rected firmly  on  their  administrative  pathways.  At  the  same  time,  however,  these 
principles  should  be  seen  as  too  general  to  create  specific  legal  requirements  for  in- 
dividuals acting  in  Antarctica  in  absence  of  some  process  or  duty  otherwise  imposed 
by  the  legislation.  The  Committee's  first  recommendation  is: 

(1)  As  a  guiding  principle,  implementing  legislation  and  regulations  should  pro- 
vide a  process  based  on  appropriate  substantive  requirements,  such  as  those  in  Arti- 
cle 3  of  the  Environmental  Protocol,  rather  than  a  prescription  for  meeting  the  re- 
quirements of  the  Protocol.  The  process  should  be  balanced  so  as  to  provide  flexibil- 
ity as  well  as  clarity  for  meeting  requirements. 

An  important  international  entity  established  by  the  Protocol  is  the  Committee 
for  Environmental  Protection  (CEP).  This  Committee,  whose  precise  functions  and 
advisory  responsibilities  remain  to  be  established,  would  be  composed  of  members 
from  all  nations  adhering  to  the  Antarctic  Treaty.  In  view  of  the  significant  role  that 
this  body  will  play  in  antarctic  matters,  the  Committee's  second  recommendation  is: 

(2)  The  United  States  should  encourage  the  CEP  to  establish  a  formal  science  ad- 
visory structure  for  itself,  which  would  include  representatives  of  all  interested  par- 
ties. The  nation  should  select  a  representative  to  the  CEP  who  has  both  technical 
and  policy  credentials,  and  should  establish  a  national  process  for  providing  sci- 
entific and  environmental  advice  to  the  CEP  representative. 

Monitoring  of  environmental  parameters  is  certain  to  increase  as  a  result  of  im- 
plementation of  the  Protocol.  This  prospect  has  raised  concerns  that  not  enough  at- 
tention has  vet  been  paid  to  the  pitfalls  inherent  in  designing  effective  monitoring 
programs.  Monitoring  activities  can  be  too  narrow  in  scope  or  (and  perhaps  worse) 
too  broad  and  misdirected.  Such  failings  are  often  caused  in  large  part  by  lack  of 
a  sound  scientific  basis  for  program  design,  or  a  clear  focus  on  important  governance 
issues  or  both.  Therefore,  the  Committee  s  third  recommendation  is: 

(3)  Monitoring  activities — both  those  under  way  and  additional  ones  that  will  be 
needed  to  comply  fully  with  the  Protocol — should  be  directed  to  answer  important 
national  and  international  governance  questions,  and  designed  and  conducted  on  the 
basis  of  sound  scientific  information  with  independent  merit  review. 

Antarctic  research  is  relatively  resource-intensive  because  of  the  required  logistic 
support  (e.g.,  ships,  planes,  personnel).  Implementation  of  the  Protocol  will  inevi- 
tably bring  additional  costs  for  remediation,  monitoring,  and  meeting  new  require- 
ments for  environmental  protection  that  may  require  more  logistic  support.  The 
Committee's  fourth  recommendation  is: 

(4)  Where  more  efficient  operational  modes  can  be  identified,  they  should  be  im- 
plemented quickly  and  the  savings  applied  to  the  conduct  of  science  and  to  meeting 
the  needs  oi  the  Protocol. 
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The  management  of  Antarctic  science  and  environmental  matters  has  crucial  long- 
term  implications  for  both  stewardship  and  the  conduct  of  research  on  and  around 
the  continent.  The  assignment  of  responsibilities  for  carrying  out  the  new  require- 
ments is  of  great  importance  as  legislation  is  considered  that  will  guide  the  United 
States  in  implementing  the  Protocol.  The  Committee  believes  that  the  National 
Science  Foundation  should  be  kept  at  the  center  of  antarctic  science  and  its  specific 
governance,  while  taking  greater  advantage  of  the  expertise  of  other  agencies  and 
sharing  the  burden  of  overall  program  management.  At  the  same  time,  the  Commit- 
tee proposes  a  process  that  would  subject  the  major  logistical  and  operational  func- 
tions of  the  antarctic  program  to  greater  scrutiny.  This  process  should  help  to  en- 
sure that  decisions  on  the  national  commitment  and  presence  that  major  operational 
facilities  represent  will  receive  the  appropriate  level  of  review  and  oversight.  To  en- 
hance both  science  and  stewardship  of  U.S.  activities  in  the  Antarctic,  the  Commit- 
tee makes  the  following  recommendations: 

(5a)  The  existing  management  relationship  between  the  National  Science  Founda- 
tion and  the  research  community  should  be  essentially  unchanged.  That  is,  the  cur- 
rent pattern  of  submittal  of  proposed  research  projects  and  their  approval,  funding, 
and  oversight,  should  remain  intact,  modified  only  as  new  scientific  and  environ- 
mental requirements  might  suggest. 

(5b)  The  National  Science  Foundation  should  be  granted  primary  rulemaking  au- 
thority necessary  to  implement  the  Protocol;  however,  when  that  authority  involves 
matters  for  which  other  federal  agencies  have  significant  and  relevant  technical  ex- 
pertise (e.g.,  Environmental  Protection  Agency  for  solid  and  liquid  waste),  the  con- 
currence of  those  agencies  must  be  sought  and  granted  in  a  timely  manner  before 
a  regulation  is  issued  for  public  comment.  The  implementing  legislation  should  iden- 
tity, to  the  extent  feasible,  the  specific  instances  and  agencies  where  this  would  be 
the  case. 

(5c)  Decisions  required  under  the  implementing  legislation  and  related  compli- 
ance activities  regarding  major  support  facilities  should  reside  with  the  federal 
agency  that  would  normally  make  such  decisions  in  the  United  States.  For  example, 
the  Environmental  Protection  Agency  would  grant  a  permit  to  the  National  Science 
Foundation  for  a  wastewater  treatment  facility  and  would  conduct  periodic  inspec- 
tions. 

(5d)  A  special  group  should  be  established  to  provide  general  oversight  and  re- 
view of: 

•  proposals  on  the  concept,  location,  design,  etc.,  of  major  U.S.  facilities,  or  sig- 
nificant alterations  to  existing  facilities  in  Antarctica; 

•  environmental  monitoring  activities;  and 

•  National  Science  Foundation  program  actions  to  ensure  compliance  by  U.S.  per- 
sonnel (i.e.,  scientists  and  others  supported  by  the  government)  as  required  by  the 
Protocol  and  implementing  legislation. 

Because  of  a  number  of  factors,  including  the  proposal  preparation,  submission, 
and  review  process  and  the  limited  time  window  for  access  to  the  continent,  the 
path  for  conducting  research  in  Antarctica  is  long.  The  Protocol  specifies  that  only 
those  projects  requiring  a  Comprehensive  Environmental  Evaluation  (CEE)  must  be 
communicated  to  the  Antarctic  Treaty  Consultative  Parties  for  consideration  at  the 
next  Antarctic  Treaty  Consultative  Meeting.  For  those  projects  determined  to  have 
only  a  minor  or  transitory  impact  (i.e.,  those  projects  requiring  an  Initial  Environ- 
mental Evaluation  (IEE)),  the  Committee's  sixth  recommendation  is: 

(6)  Legislation  implementing  the  Protocol  should  not  impose  additional  delays  in 
the  approval  of  scientific  projects  determined  to  have  no  more  than  a  minor  or  tran- 
sitory impact  on  the  antarctic  environment. 

From  the  beginning  of  the  Antarctic  Treaty  System,  transparency  (i.e.,  the  open- 
ness of  the  process  to  the  public  and  other  interested  parties)  has  been  an  important 
component  of  the  system  is  governance.  The  Committee,  therefore,  recommends: 

(7)  Legislation  implementing  the  Protocol  should  contain  opportunities  for  public 
involvement  similar  to  those  routinely  established  in  domestic  environmental  and 
resource  management  legislation. 

A  major  challenge  for  science  and  for  stewardship  in  the  Antarctic  as  the  Protocol 
is  enacted  and  enabled  by  the  Treaty  Parties  is  to  obtain  a  baseline  assessment  of 
the  present  state  of  environmental  affairs  throughout  the  global  region  above  60  de- 
grees south  latitude.  Therefore,  the  Committee  recommends: 

(8)  The  U.S.  representative  to  the  Committee  for  Environmental  Protection  (CEP) 
should  encourage  the  CEP  to  organize  and  undertake  periodically  an  international 
scientific  assessment  of  the  state  of  scientific  understanding  of  environmental  prob- 
lems and  challenges  in  the  Antarctic. 

The  Committee's  report,  Science  and  Stewardship  in  the  Antarctic,  contains  de- 
tailed discussions  of  the  foundations  for  each  of  the  above  recommendations.  In  con- 


57 

elusion,  the  Committee  strongly  believes  the  implementation  of  the  Protocol  will  be 
of  benefit  to  the  antarctic  environment  as  well  as  antarctic  science.  The  Committee 
hopes  that  the  expeditious  adoption  of  implementing  legislation  in  the  United  States 
and  depositing  of  the  Protocol  by  the  Executive  Branch  will  encourage  the  accelera- 
tion of  this  process  internationally.  On  behalf  of  the  Committee  on  Antarctic  Policy 
and  Science  and  the  National  Research  Council,  I  thank  the  Senate  Committee  on 
Commerce,  Science  and  Transportation  for  the  invitation  to  appear  here  today. 

Senator  Kerry.  Thank  you  very  much,  Dr.  Lanzerotti.  Mr. 
Manheim. 

STATEMENT  OF  BRUCE  S.  MANHEIM,  JR.,  SENIOR  ATTORNEY 
AND  SCIENTIST,  ENVIRONMENTAL  DEFENSE  FUND 

Mr.  Manheim.  Thank  you,  Mr.  Chairman. 

I  very  much  appreciate  the  opportunity  to  testify  today.  And,  at 
the  outset,  I  would  like  to  express  my  appreciation  to  you,  Senator 
Kerry,  for  your  considerable  oversight  of  Antarctic  environmental 
issues  during  the  past  3  to  4  years. 

In  fact,  I  think  it  was  3  or  4  years  ago  when  Ms.  Sabella  and 
I  testified  before  you  in  your  role  on  the  Senate  Foreign  Relations 
Committee.  And  at  that  time,  there  was  an  impasse  between  many 
in  the  environmental  community,  and  even  in  the  scientific  commu- 
nity, and  the  Bush  administration  over  the  question  of  mining  in 
Antarctica.  You  and  your  staff  played  a  key  role  in  resolving  that 
impasse,  and  I  hope  that  you  can  do  the  same  with  respect  to  the 
implementing  legislation  for  this  new  accord. 

Rather  than  reading  my  testimony  into  the  record,  I  would  ask 
that  it  be  included,  and  I  would  like  to  address  some  of  the  ques- 
tions and  some  of  the  answers  that  you  received  to  those  questions 
during  the  questioning  of  the  earlier  panel. 

I  will  try  to  raise  those  issues  in  the  context  or  in  the  order  that 
you  raised,  them.  First,  you  asked  about  the  citizen  suit  provision 
and  specifically  why  the  administration  bill  does  not  contain  that 
provision.  My  understanding  is  that,  at  a  minimum,  the  Environ- 
mental Protection  Agency,  and  perhaps  other  agencies,  refused  to 
sign  off  on  any  proposal  sent  up  to  the  Hill  that  does  not  include 
that  provision. 

And  that,  at  least  in  part,  is  based  on  the  recognition  that  with- 
out citizen  suit  provisions,  there  will  be  virtually  no  enforcement 
whatsoever  of  these  provisions  in  the  protocol,  particularly  where 
the  provisions  are  being  followed  by  other  Federal  agencies,  such 
as  the  National  Science  Foundation. 

It  is  rather  ironic  that  the  administration  has  taken  that  posi- 
tion, since  my  organization,  not  more  than  several  weeks  ago,  re- 
ceived a  letter  from  the  Justice  Department  extolling  the  virtues  of 
citizen  suit  provisions.  It  indicated  that  they  provide  a  very  valu- 
able public  service  in  the  context  of  the  other  16  environmental 
laws  that  you  mentioned. 

We  would  hope  that  such  a  provision  is  included  in  this  legisla- 
tion so  as  to  avoid  both  the  unnecessary  delay  in  promulgation  of 
regulations,  as  well  as  to  ensure  that  in  fact  permit  applicants  are 
complying  with  their  permits  and  regulations. 

The  second  issue  that  you  raised,  Mr.  Chairman,  involved  the 
question  of  weaker  safeguards  and  standards  in  this  implementing 
proposal  from  the  administration,  as  opposed  to  what  exists  in  cur- 
rent U.S.  law.  I  would  like  to  not  take  the  time  here,  but,  rather, 
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submit  for  the  record  at  least  the  interpretation  of  the  Environ- 
mental Defense  Fund  that  the  Antarctic  Conservation  Act's  provi- 
sions regarding  taking  and  incidental  taking  of  species  are  in  fact 
much  stronger  than  those  currently  in  the  protocol. 

[See  page  85  of  the  appendix.] 

Mr.  Manheim.  I  think  you  are  correct,  Mr.  Chairman,  when  you 
point  out  that  standards  in  both  the  Clean  Air  Act  and  the  Clean 
Water  Act  go  much  farther  than  those  currently  in  the  administra- 
tion proposal  governing  those  subjects.  In  fact,  I  do  not  think 
that 

Senator  Kerry.  You  heard  Mr.  Scully's  response  to  that? 

Mr.  Manheim.  On  the  standards?  Yes. 

Senator  Kerry.  What  is  your  rebuttal  to  that? 

Mr.  Manheim.  I  think  what  the  administration  has  said  pre- 
viously on  both  these  subjects,  as  well  as  the  experience  that  we 
have  seen  just  over  the  last  couple  of  years  with  both  these  sources 
of  pollution,  indicate  that  there  should  not  be  any  problem  at  all. 

What  I  mean  by  that,  Mr.  Chairman,  is  that  NSPs  representa- 
tive last  year,  before  the  House  Merchant  Marine  and  Fisheries 
Committee,  testified  that,  at  a  minimum,  secondary  treatment  of 
sewage  is  required  at  least  at  McMurdo  Station.  And  I  can  produce 
that  for  your  record  if  you  like. 

Second,  with  respect  to  incineration,  after  the  Court  of  Appeals' 
decision  in  Environmental  Defense  Fund  v.  Massey,  NSF  undertook 
testing  of  the  emissions  coming  from  those  incinerators.  Previously, 
NSF  had  claimed  that  these  incinerators  only  produce  minimal,  not 
detectable,  levels  of  dioxins.  In  fact,  that  emissions  testing  data 
show  that  substantial  levels  of  dioxins  are  being  emitted  from  the 
incinerators  at  concentrations  10  times  greater  than  that  permitted 
for  large  municipal  waste  incinerators  that  are  currently  subject  to 
EPA  regulations. 

So,  in  our  view,  putting  aside  the  question  of  what  is  the  right 
standard,  we  think  incineration  should  be  banned,  and  we  agree 
with  what  NSF  said  last  year  to  Congress,  which  is  that  there 
should  be  secondary  treatment  of  sewage  discharges. 

The  third  issue  you  raised,  Mr.  Chairman,  involved 

Senator  Kerry.  What  about  the  physical  difficulties  of  the  Ant- 
arctic climate,  should  it  be  considered  in  terms  of  what  is  feasible? 

Mr.  Manheim.  Yes,  I  think  that  is  a  legitimate  balancing.  But  I 
think,  in  the  end,  and  perhaps  as  NSF  already  recognized  last  year 
when  they  made  that  statement  to  Congress,  secondary  treatment 
of  sewage  discharges  will  outweigh  the  potential  impacts  from 
treatment.  In  fact,  there  have  been  several 

Senator  Kerry.  Do  you  have  any  data  supporting  that? 

Mr.  Manheim.  I  do  not  have  data,  although  I  do  nave  several  sci- 
entific articles  which  demonstrate  that  the  sewage  outfall  at 
McMurdo  is  actually  getting  into,  at  times,  the  water  intake  for  the 
station.  So,  it  is  not  just  an  environmental  problem,  as  far  as  im- 
pacts on  marine  life,  it  is  also  potentially  a  human  health  problem 
at  the  station. 

The  third  issue  you  raised,  Mr.  Chairman,  involved  compliance 
with  NEPA.  I  think  your  interpretation  is  absolutely  correct;  that 
the  provision  that  the  administration  has  put  into  its  bill  is  a  gap- 
ing loophole  that  this  committee  should  delete. 
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In  fact,  NSF,  in  the  EDF  v.  Massey  case,  argued  that  it  should 
not  be  subject  to  NEPA  because  that  would  disrupt  joint  research 
activities  in  Antarctica.  A  unanimous  panel  of  the  Court  of  Appeals 
rejected  that  assertion. 

Senator  Kerry.  Was  that  basically  because  they  truly  feared  that 
it  is  more  rigid? 

Mr.  Manheem.  No,  I  think  what  they  are  fearful  of  is  judicial  re- 
view of  actions  that  they  undertake  in  Antarctica.  And  that  is 
why 

Senator  Kerry.  What  is  your  take  on  the  environmental  stand- 
ards that  are  set  up  under  the  (2)(c)  requirements? 

Mr.  MANHEEM.  I  think  the  protocol's  minor  or  transitory  impact 
standard  is  a  lower  threshold  for  doing  a  comprehensive  document 
than  the  significant  impact  standard  in  NEPA.  But  that  does  not 
mean  that  the  protocol  cannot  be  implemented  through  NEPA  and 
the  CEQ  regulations. 

I  think  it  is  important  to  point  out  that  the  administration  pro- 
posal would  exempt  from  judicial  review  any  determination  that  an 
operation  is  undertaken  jointly.  And  I  think,  in  essence,  what  the 
administration  proposal  tries  to  do  is  preclude  judicial  review  of  ac- 
tions that  the  United  States  might  participate  in  Antarctica  with 
another  country. 

I  will  move  quickly  because  of  the  shortness  of  time. 

Senator  Kerry.  I  have  interrupted  you  a  bit,  so  I  will  give  you 
a  little  more  time. 

Mr.  Manheim.  OK,  thank  you.  As  far  as  vessel  compliance  goes, 
I  think  you  made  the  right  point  there  as  well.  Annex  5  of  the 
MARPOL  convention  several  years  ago,  in  its  implementing  legisla- 
tion— APPS — specifically  extends  to  Government  vessels.  You  know 
better  than  I  whether  the  Navy  has  now  come  in  for  an  additional 
extension  of  time  to  comply  with  that  prohibition,  but  there  is 
clearly  precedent  for  applying  these  provisions  to  Government  ves- 
sels, notwithstanding  the  question  of  sovereign  immunity. 

Senator  Kerry.  Well,  why  are  you  so  quick  to  disregard  the  im- 
plications of  sovereign  immunity? 

Mr.  Manheim.  Well,  as  I  understand  the  sovereign  immunity 
provision,  it  is  only  an  issue  where  U.S.  Navy  ships  or  Government 
ships  are  concerned  about  other  nations  having  the  right  to  board 
our  vessels  in  their  ports. 

Senator  Kerry.  But  that  is  a  concern. 

Mr.  Manheim.  It  may  be  a  concern  elsewhere,  but  I  do  not  be- 
lieve that  to  be  a  significant  concern  in  Antarctica. 

Senator  Kerry.  No,  but  that  is  not  what  I  think  they  were  sug- 
gesting. What  they  were  suggesting  is  that  once  the  principle  has 
changed  as  to  one  place,  it  becomes  questionable  as  to  your  status 
in  other  places.  It  is  a  question  of  the  application  of  the  principle 
around  the  globe,  and  if  you  exempt  in  one  place  and  begin  to  vary 
it,  then  what  is  your  standing  with  respect  to  those  countries  in 
other  places? 

Mr.  Manheim.  Well,  if  a  Government  vessel  is  operating  south  of 
60,  to  which  this  implementing  legislation  would  apply,  and  you 
waive  sovereign  immunity,  in  other  words  you  require  Government 
vessels  to  comply  with  what  every  other  private  vessel  must  ob- 
serve, how  does  that  effect  what  that  vessel  is  doing  elsewhere? 
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Senator  Kerry.  I  am  not  sure. 

Mr.  Manheim.  I  guess  I  have  never  quite  understood. 

Senator  Kerry.  The  issue  is  perhaps  more  about  precedence,  but 
we  are  going  to  look  at  it. 

Mr.  Manheim.  Yes,  I  have  never  quite  understood  that  argument 
either. 

Senator  Kerry.  It  may  be  a  barrier  argument,  but  we  will  have 
to  check  it  out. 

Mr.  Manheim.  As  far  as  agencies  go,  the  next  issue  raised  or 
questioned  was  permitting  and  NSF  consultation  with  EPA.  Dr. 
Lanzerotti's  committee  concluded  that  it  should  be  EPA  that  issues 
the  permit  to  NSF,  not  NSF  that  issues  the  permit  to  itself  in  con- 
sultation with  the  EPA. 

As  far  as  residual  regulatory  authority  goes,  our  view  is  that  the 
principles  in  article  III — and,  again,  I  do  not  want  to  take  your 
time  here  but  I  can  submit  it  for  the  record — are  independent,  sep- 
arate, legally  binding  requirements  that  should  not  ninge  on  the 
exercise  of  discretion  by  different  agencies  for  their  implementa- 
tion. 

And  finally,  as  far  as  tourism  goes,  our  view  is  that  a  2-year 
study  falls  short  of  even  what  the  tourist  industry  organizations 
said  to  Congress  last  year.  They  said  that  a  permitting  system,  a 
regulatory  program  would  be  the  appropriate  way  to  deal  with  the 
increasing  problem  of  tourist  activities  in  Antarctica.  And  we  see 
no  reason  why  the  implementing  legislation  should  not  do  that. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Manheim  follows:] 

Prepared  Statement  of  Bruce  S.  Manheim,  Jr. 

Thank  you  for  the  opportunity  to  testily  today  on  implementing  legislation  for  the 
Protocol  on  Environmental  Protection  to  the  Antarctic  Treaty.  At  the  outset,  I  would 
like  to  express  my  appreciation  to  the  Committee  and  particularly  to  Senator  Kerry 
for  your  considerable  oversight  of  Antarctic  environmental  issues  during  the  recent 
past.  With  passage  of  the  Antarctic  Protection  Act  of  1990  and  oversight  hearings 
thereafter,  there  is  no  doubt  that  Congress  substantially  improved  the  position  of 
the  United  States  at  the  international  meetings  that  led  to  adoption  of  a  new  com- 
prehensive environmental  agreement  for  Antarctica.  Indeed,  as  a  result  of  those  ef- 
forts, the  Protocol  on  Environmental  Protection  is  much  more  protective  of  the  pris- 
tine Antarctic  environment  than  it  might  otherwise  have  been.  My  testimony  first 
describes  briefly  some  of  the  issues  surrounding  adoption  of  the  Protocol  and  then 
focuses  on  the  most  significant  problems  raised  by  the  administration's  recent  pro- 
posal to  implement  this  new  accord. 

INTRODUCTION 

The  Protocol  on  Environmental  Protection  to  the  Antarctic  Treaty  grew  out  of  a 
recognition  by  a  number  of  nations  that  the  existing  set  of  agreements  and  rec- 
ommendations governing  Antarctica  did  not  afford  the  continent  comprehensive  en- 
vironmental protection.  To  establish  a  scheme  for  such  protection,  the  parties  to  the 
Antarctic  Treaty  set  forth  in  the  Protocol  legally  binding  principles  applicable  to  all 
activities  in  Antarctica  and  they  prohibited  all  activities  relating  to  mineral  re- 
sources, except  for  scientific  research.  In  addition,  the  Protocol  prescribes  detailed 
rules  through  a  system  of  annexes  on  environmental  impact  assessment  (Annex  1), 
conservation  of  Antarctic  fauna  and  flora  (Annex  II),  waste  disposal  and  waste  man- 
agement (Annex  III),  prevention  of  marine  pollution  (Annex  IV),  and  area  protection 
and  management  (Annex  V).  This  year,  the  Senate  gave  its  advice  and  consent  to 
ratification  of  the  Protocol.  However,  the  Bush  Administration  decided  not  to  deposit 
the  instrument  of  ratification  and  thereby  complete  the  ratification  process  until  im- 
plementing legislation  is  enacted. 

During  the  last  Congressional  session,  implementing  legislation  for  the  Protocol 
proved  to  be  rather  controversial  because  of  assertions  that  it  would  somehow  ad- 
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versely  affect  scientific  research  activities  in  Antarctica.  Unfortunately,  those  mak- 
ing such  claims  overlooked  the  fact  that  many  of  the  provisions  in  the  Protocol  were 
developed  directly  from  recommendations  and  reports  of  the  scientific  body  that  ad- 
vises the  Antarctic  Treaty  parties  the  Scientific  Committee  on  Antarctic  Research 
("SCAR").  For  example,  Annex  I  of  the  Protocol  sets  out  environmental  impact  as- 
sessment procedures  that  are  based  on  recommendations  contained  in  a  SCAR  re- 
port detailing  guidelines  for  evaluating  impacts  from  scientific  and  logistic  activities. 
Similarly,  Annex  irs  measures  on  conservation  of  fauna  and  flora  and  Annex  V's 
provisions  on  protected  areas  are  derived  from  the  "Agreed  Measures  for  Conserva- 
tion of  Antarctic  Fauna  and  Flora,"  which  in  turn  were  based  on  SCAR  rec- 
ommendations. Moreover,  Annex  DTs  provisions  governing  waste  disposal  come 
from  SCAR'S  1988  report  on  waste  management  in  Antarctica,  which  contained  a 
number  of  recommendations  for  control  of  waste  in  Antarctica. 

As  SCAR's  recommendations  and  reports  make  clear,  there  should  be  no  tension 
between  effective  safeguards  ensuring  protection  of  the  Antarctic  environment  and 
scientific  research.  Indeed,  it  is  clear  that  protection  of  the  Antarctic  environment 
will  ultimately  enhance  its  use  as  a  natural  laboratory  by  scientists.  In  the  past, 
pollution  of  the  Antarctic  environment  has  interfered  with  important  scientific  re- 
search taking  place  there.  For  example,  a  close  correlation  has  been  found  between 
the  presence  of  contaminants  underlying  the  waters  near  McMurdo  Station  and  the 
destruction  of  scientifically  important  marine  life.  Moreover,  as  the  National  Science 
Foundation  ("NSF")  itself  recently  reported,  uncovered  garbage  left  at  its  landfill  op- 
eration at  that  base  "has  disrupted  the  natural  predator-prey  relationship,  making 
any  studies  of  bird  community  interactions  in  their  natural  states  questionable  in 
the  vicinity  of  the  station."  At  the  same  time,  tourist  expeditions  in  Antarctica  have 
interfered  with  scientific  investigations.  For  instance,  the  Bahia  Paraiso  oil  spill 
near  Palmer  Station  seriously  disrupted  studies  to  determine  the  ecological  effects 
of  ozone  depletion  and  commercial  krill  harvesting  in  Antarctica. 

During  the  recent  past,  it  has  become  increasingly  clear  that  certain  operations 
at  U.S.  facilities  in  Antarctica  may  also  pose  a  risk  to  the  personnel  that  work  there. 
For  example,  through  the  1980s,  NSF  discarded  wastes  at  McMurdo  Station  by  bull- 
dozing them  into  an  open  refuse  pit,  dousing  them  with  waste  fuel,  and  igniting 
them  with  a  flare  pistol,  even  though  it  was  well  known  that  emissions  from  such 
open  burns  (which,  at  least,  in  part  appear  to  have  fallen  out  over  the  station)  con- 
tain PCB's.  And,  as  NSF  subsequently  reported,  such  burn  sites  contained  asbestos, 
as  well.  More  recently,  NSF  disclosed  that  emission  levels  of  dioxins  from  the  incin- 
erator it  had  decided  to  utilize  to  burn  certain  wastes  (in  lieu  of  open  pit  burns) 
were  substantially  higher  than  the  EPA  standard  for  very  large  municipal  waste  in- 
cinerators operating  in  the  United  States.  The  extent  to  which  these  dioxins  fell  out 
over  McMurdo  Station  remains  unclear,  but  it  must  be  troubling  for  those  who  work 
at  the  base.  In  still  other  published  reports,  research  groups  have  demonstrated  that 
untreated  sanitary  wastes  discharged  directly  into  the  waters  off  of  McMurdo  Sta- 
tion may  be  reaching  the  water  intake  for  the  base. 

THE  ADMINISTRATION  PROPOSAL 

In  light  of  these  reports,  and  the  importance  of  bringing  the  Protocol's  provisions 
into  force  for  U.S.  citizens  and  others  as  quickly  as  possible,  the  Environmental  De- 
fense Fund  ("EDF")  and  other  non-governmental  organizations  (Greenpeace  and  the 
Keystone  Center)  hosted  a  series  of  meetings  with  administration  officials  beginning 
in  January  1993.  Those  meetings  were  designed  to  resolve  the  outstanding  issues 
that  impeded  adoption  of  implementing  legislation  for  the  Protocol  last  year.  Unfor- 
tunately, after  almost  six  months  of  talks,  we  reached  an  impasse  on  a  number  of 
important  issues.  And,  today,  Mr.  Chairman,  I  must  confess  to  being  extremely  dis- 
appointed with  the  administration  proposal  sent  to  the  Committee  earlier  this  week. 
Indeed,  that  proposal  fails  to  address  many  of  the  problems  that  have  plagued  ef- 
forts to  protect  the  Antarctic  environment  during  the  past  decade.  At  the  same  time, 
it  proposes  to  roll  back  certain  provisions  in  existing  law  that  go  beyond  the  Protocol 
in  protecting  Antarctica  Moreover,  the  administration  proposal  essentially  seeks  to 
overturn  a  recent  ruling  from  the  Court  of  Appeals  for  the  D.C.  Circuit  finding  that 
the  National  Environmental  Policy  Act  ("NEPA")  applies  to  U.S.  activities  in  Ant- 
arctica. At  the  same  time,  in  terms  of  implementing  the  Protocol,  the  administration 
proposal  falls  short  of  even  those  actions  called  for  by  two  affected  constituencies — 
the  U.S.  tourist  industry  and  U.S.  research  scientists.  The  most  important  of  these 
problems  are  described  briefly  below. 

Scope  of  the  Legislation:  The  administration  proposal  defines  the  term  "Antarc- 
tica" to  include  the  area  south  of  60  degrees  south  latitude.  That  definition  contrasts 
with  recently  adopted  statutes  governing  actions  in  Antarctica,  which  acknowledged 
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the  importance  of  managing  the  entire  Antarctic  ecosystem  and  extended  the  scope 
of  U.S.  regulation  to  the  relevant  activities  occurring  south  of  the  Antarctic  conver- 
gence. Yet,  while  the  administration  proposal  does  this  for  mining,  it  does  not  do 
so  for  other  activities  in  Antarctica,  including  tourism  and  fishing.  The  latter  conclu- 
sion is  particularly  troubling  since  the  Protocol  should  be  implemented  so  as  to  en- 
compass fishing  expeditions. 

Mining  Ban:  Although  a  cornerstone  of  the  new  Protocol  is  its  prohibition  on  min- 
ing, the  administration  proposal  perpetuates  a  potentially  sweeping  loophole  in  that 
provision  by  defining  "Antarctic  mineral  resource  activity"  to  exclude  "scientific  re- 
search." In  the  past,  certain  nations  have  sponsored  seismic  surveys  four  off-shore 
oil  and  gas  resources  in  Antarctica  and  identified  such  efforts  as  scientific  research 
even  though  they  did  not  release  data  from  these  activities.  In  recognition  of  this 
practice,  the  Antarctic  Protection  Act  called  for  an  international  agreement  which 
ensures  that  the  results  of  all  scientific  investigations  relating  to  geological  proc- 
esses and  structures  are  made  openly  available  to  the  scientific  community.  Yet, 
while  this  agreement  appears  to  have  been  reached  informally,  it  is  not  reflected 
in  the  administration  proposal. 

Environmental  Impact  Assessment:  In  January  1993,  the  Court  of  Appeals  for  the 
D.C.  Circuit  ruled  that  NEPA  applies  to  NSF's  decisions  about  its  projects  in  Ant- 
arctica. Although  that  litigation  involved  a  challenge  to  NSF's  operation  of  its  incin- 
erator in  Antarctica,  NSF  claimed  that  even  that  action  would  affect  its  ability  to 
cooperate  with  other  nations  in  Antarctica.  Yet,  in  reaching  its  decision,  the  Court 
unanimously  concluded  that  NEPA  would  not  threaten  research  activities  under- 
taken by  the  U.S.  with  other  nations  in  Antarctica.  Indeed,  through  the  1970's,  NSF 
prepared  two  environmental  impact  statements  under  NEPA  for  such  joint  oper- 
ations. Nevertheless,  the  administration  now  seeks  to  carve  out  a  gaping  loophole 
by  exempting  permitting  decisions  from  NEPA  compliance  and  by  allowing  the  Sec- 
retary oi  State  to  exempt  a  federal  agency  from  compliance  where  that  agency  un- 
dertakes an  action  jointly  or  in  cooperation  with  a  foreign  government.  The  Sec- 
retary's decision  would  not  be  subject  to  judicial  review. 

Comprehensive  Pollution  Control:  With  passage  of  the  Antarctic  Conservation  Act 
("ACA  )  in  1978,  Congress  directed  NSF  to  establish  a  comprehensive  pollution  con- 
trol program  in  Antarctica.  Although  the  obligation  to  develop  that  program  was 
non-discretionary,  NSF  took  almost  15  years  to  issue  regulations  implementing  this 
directive  and  those  regulations  fall  far  short  of  what  the  ACA  required.  The  admin- 
istration proposal  would  end  this  mandate  to  establish  comprehensive  pollution  con- 
trols in  Antarctica  by  repealing-the  ACA  and  only  requiring  operators  in  Antarctica 
to  comply  with  the  minimal  standards  governing  waste  disposal  contained  in  the 
Protocol. 

Incineration:  On  June  14,  1993,  NSF  announced  that  incineration  at  McMurdo 
Station  in  Antarctica  would  no  longer  be  its  proposed  action  for  managing  food 
wastes  at  that  base.  That  announcement  followed  the  release  of  NSF  data  dem- 
onstrating that  its  "state  of  the  art"  incinerator  releases  significant  concentrations 
of  dioxins — almost  10  times  the  concentrations  permissible  from  much  larger  munic- 
ipal waste  incinerators  in  the  U.S  under  EPA  regulations.  NSF  had  previously  con- 
tended that  its  incinerator  was  in  ft  111  compliance  with  EPA  standards  and  that  it 
did  not  produce  "detectable"  levels  of  dioxins.  While  this  example  makes  it  clear 
that  incineration  should  be  banned  in  Antarctica,  the  administrationproposal  would 
authorize  incineration  to  go  forward  on  the  basis  of  a  decision  by  NSF. 

Sewage  Discharges:  Last  year,  NSF  officials  testified  at  a  Congressional  hearing 
that  "there's  no  question  that  the  primary  treatment  [of  sewage  outfall]  that  is  al- 
lowed under  the  Treaty  does  not  suffice  *  *  *  [a]nd  at  least  secondary  treatment — 
that  is,  the  removal  of  all  solids — has  to  be  undertaken."  Yet,  despite  that  state- 
ment, the  administration  proposal  would  authorize  discharges  of  untreated  sewage 
directly  into  Antarctic  waters.  That  provision  flies  in  the  face  of  and  is  much  weaker 
than  Section  403  of  the  Clean  Water  Act,  which  establishes  strict  criteria  and  stand- 
ards governing  discharges  of  such  wastes  in  the  marine  environment. 

Landfills  and  Leaded  Gasoline:  As  long  ago  as  1975,  the  parties  to  the  Antarctic 
Treaty  agreed  that  the  use  of  leaded  fuel  in  Antarctica  should  be  avoided  and  they 
prohibited  the  burial  of  wastes  at  coastal  stations  there.  Since  that  time,  research- 
ers have  reported  that  leaded  gasoline  in  Antarctica  may  be  disrupting  studies  of 
pollution  on  a  global  scale.  Moreover,  they  have  documented  the  impacts  of  landfills 
in  Antarctica,  including  the  one  that  NSF  illegally  maintained  at  McMurdo  Station 
for  some  ten  years.  Yet,  even  though  alternatives  to  the  use  of  leaded  gasoline  and 
landfills  in  Antarctica  exist  and  are  currently  being  used  by  NSF,  the  administra- 
tion proposal  does  not  expressly  prohibit  leaded  gasoline  and  landfilling  in  Antarc- 
tica. 
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Incidental  Take:  Currently,  under  the  ACA,  NSF  may  only  issue  permits  authoriz- 
ing the  taking  of  native  mammals  or  birds  to  provide  specimens  for  scientific  study 
or  for  certain  educational  institutions.  However,  because  of  the  Bush  Administra- 
tion's insistence  during  the  Protocol  negotiations,  the  Protocol  authorizes  parties  to 
issue  permits  for  "taking"  and  "harmful  interference"  of  Antarctic  wildlife  incidental 
to  scientific  activities  or  construction  and  operation  of  support  facilities.  Unfortu- 
nately, the  administration  proposal  now  seeks  to  introduce  this  potentially  sweeping 
loophole  into  U.S.  law  even  though  it  would  permit  killing  of  Antarctic  wildlife  that 
is  presently  prohibited  under  the  ACA,  Marine  Mammal  Protection  Act,  and  the  Mi- 
gratory Bird  Treaty  Act.  Moreover,  to  make  matters  even  worse,  the  administration 
proposal  would  not  require  compliance  with  NEPA  in  connection  with  this  permit 
decision. 

Tourism:  During  the  past  ten  years,  the  number  of  tourists  visiting  Antarctica  has 
increased  dramatically.  With  that  burgeoning  industry,  the  Antarctic  environment 
has  been  damaged  by  oil  spills,  and  breeding  wildlife  are  increasingly  disturbed  by 
large  groups  of  tourists.  Last  year,  the  International  Association  01  Antarctic  Tour 
Operators  ("IAATO")  testified  that  it  supported  creation  of  a  permitting  scheme  to 
regulate  tourism,  stating  that  "[o]nly  in  this  way  can  responsible  tourism  *  *  *  be 
successful  in  efforts  to  minimize  impacts  on  the  vulnerable  environment  of  Antarc- 
tica." Nevertheless,  the  administration  proposal  only  calls  for  a  two  year  study  to 
determine  whether  measures  regulating  tourism  are  necessary  and  it  gives  EPA  up 
to  two  years  to  issue  environmental  assessment  regulations  governing  tourist  expe- 
ditions. In  addition,  the  administration  proposal  offers  no  guidance  as  to  precisely 
how  the  United  States  will  ensure  compliance  with  the  impact  assessment  require- 
ment. 

Review  of  Foreign  Actions:  In  addition  to  largely  abdicating  responsibility  for  U.S. 
tourist  operations,  the  administration  proposal  also  fails  to  incorporate  an  effective 
mechanism  involving  the  public  in  decisions  about  the  adequacy  of  environmental 
documents  prepared  by  other  nations  whose  activities  affect  Antarctica.  In  fact,  the 
proposal  does  not  even  direct  an  agency  to  review  such  proposals  and  comment  on 
them.  Instead,  it  simply  directs  EPA  to  issue  regulations  coordinating.review  of  as- 
sessments received  from  other  parties.  As  a  result,  the  new  impact  assessment  proc- 
ess could  become  a  paper  exercise  since  Treaty  countries  are  typically  quite  resist- 
ant to  pressing  each  other  on  environmental  issues.  Opening  the  process  to  public 
input  and  requiring  the  administration  to  justify  its  reluctance  to  criticize  another 
nation's  actions  where  they  are  inconsistent  with  the  Protocol  or  its  annexes  could 
facilitate  compliance  and  enforcement. 

Principles  of  Article  3:  During  negotiation  of  the  Protocol,  the  Bush  Administra- 
tion successfully  persuaded  other  nations  to  exempt  the  legally  binding  principles 
contained  in  Article  3  from  the  Protocol's  compulsory  dispute  settlement  procedures. 
Now.  this  administration  seeks  to  weaken  further  Article  3  by  including  them  as 
statements  of  policy  and  providing  relevant  agencies  with  "residual  discretionary 
authority"  to  implement  the  principles.  This  proposal  flies  in  the  face  of  the  Proto- 
col's requirements  and  undercuts  an  important  recommendation  of  the  Committee 
on  Antarctic  Policy  and  Science  established  under  the  auspices  of  the  National 
Academy  of  Sciences.  It  stated  that  the  "implementing  legislation  should  recognize 
and  incorporate  the  environmental  principles  of  the  Protocol  so  that  agencies  will 
be  directed  firmly  along  their  administrative  pathways."  The  administration  pro- 
posal hardly  does  this. 

Agency  Regulatory  Responsibilities:  Beyond  falling  short  on  these  substantive  is- 
sues, the  administration  proposal  is  also  inadequate  in  its  designation  of  agency  re- 
sponsibilities for  protection  of  Antarctica.  Indeed,  with  the  exception  of  marine  pol- 
lution, the  proposal  largely  confers  regulatory  authority  on  NSF  to  implement  the 
Protocol.  That  decision  is  quite  troubling  since  NSF  (essentially  a  scientific  research 
institution)  does  not  have  as  much  expertise  as  EPA  or  NOAA  on  environmental 
matters.  Moreover,  and  just  as  importantly,  NSF  is  the  agency  responsible  for  oper- 
ation of  U.S.  bases  in  Antarctica  and  will  almost  certainly  be  unwilling  to  draft 
strict  rules  and  enforce  such  measures  against  itself.  While  the  administration  may 
contend  that  its  schemes  of  consultation  and  concurrence  redress  this  problem,  they 
clearly  do  not. 

Enforcement:  In  addition  to  substantially  limiting  the  role  that  agencies  other 
than  NSF  may  play  in  ensuring  effective  protection  of  the  Antarctic  environment, 
the  administration  proposal  also  does  not  appear  to  provide  such  agencies  with  au- 
thority to  take  enforcement  actions  against  those  who  violate  the  Act.  Nor  do  such 
agencies  have  unilateral  authority  to  modify  or  suspend  a  permit.  This  is  particu- 
larly problematic  when  it  comes  to  NSF,  which  would  undoubtedly  refrain  from 
bringing  an  enforcement  action  against  itself  for  violating  the  permit  that  it  issued 
to  itself.  The  absence  of  a  provision  allowing  EPA,  Coast  Guard,  and  NOAA  to  bring 
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enforcement  actions  against  NSF  is  inconsistent  with  the  Federal  Facilities  Compli- 
ance Act,  which  authorizes  EPA  to  enforce  certain  environmental  laws  against  other 
federal  agencies. 

Citizen  Suits:  Finally,  although  the  Justice  Department  recently  touted  citizen 
suit  provisions  in  environmental  laws  (stating  that  "a  valuable  public  service  is  per- 
formed when  private  citizen  groups  join  in  the  effort  to  secure  compliance  with  envi- 
ronmental obligations")  and  the  President  made  a  campaign  promise  to  "support  leg- 
islation that  allows  ordinary  citizens  to  sue  federal  agencies  that  ignore  environ- 
mental laws,"  the  administration  remains  divided  over  including  such  a  provision 
in  its  proposal.  To  date,  at  least  16  environmental  laws  contain  provisions  allowing 
citizens  to  bring  lawsuits.  Like  those  statutes,  the  Antarctic  implementing  legisla- 
tion should  authorize  lawsuits  allowing  citizens  to  bring  actions  against  those  who 
violate  the  Act  and  those  who  fail  to  perform  non-discretionary  duties  under  it. 

CONCLUSION 

In  sum,  Mr.  Chairman,  EDF  is  extremely  disappointed  with  the  administration's 
proposal  to  implement  the  Protocol  on  Environmental  Protection  to  the  Antarctic 
Treaty.  On  the  other  hand,  we  believe  that  S.  1427  offers  a  better  starting  point 
to  address  many  of  our  concerns.  To  that  end,  we  would  be  happy  to  work  with  you 
and  other  members  of  the  Committee  in  addressing  many  of  the  problems  raised 
by  the  administration  proposal.  Once  again,  thank  you  for  the  opportunity  to  testify 
today. 

Senator  Kerry.  Thank  you  very  much.  We  appreciate  it.  Ms. 
Sabella. 

STATEMENT  OF  SUSAN  SABELLA,  GREENPEACE 

Ms.  Sabella.  Hi.  Yes,  I  am  Susan  Sabella  and  I  am  here  this 
afternoon  representing  my  organization,  Greenpeace,  as  well  as  the 
Antarctica  Project  and  Friends  of  the  Earth.  We  appreciate  the  op- 

f>ortunity  to  discuss  and  present  our  views  on  implementing  legis- 
ation  for  the  Protocol  on  Environmental  Protection  to  the  Antarctic 
Treaty,  and  in  particular  on  your  bill,  the  Antarctic  Scientific  Re- 
search, Tourism,  and  Marine  Resources  Act. 

Greenpeace,  the  Antarctica  Project,  and  Friends  of  the  Earth 
joined  together  in  the  early  1980's  with  a  common  goal  of  providing 
Antarctica's  near-pristine  environment  with  lasting,  strong,  and 
comprehensive  protection  as  a  world  park.  Our  chief  focus  was  to 
defeat  the  convention  on  the  regulation  of  Antarctic  mineral  re- 
source activities  and  replace  that  regime  with  a  comprehensive  en- 
vironmental protection  agreement  and  a  permanent  ban  on  com- 
mercial mining  and  oil  drilling  in  Antarctica. 

As  you  know,  a  significant  milestone  in  that  campaign  was 
reached  on  October  4,  1991,  when  the  Antarctic  treaty  parties 
adopted  the  Protocol  on  Environmental  Protection  to  the  Antarctic 
Treaty.  The  protocol,  which  all  of  our  groups  support,  designates 
Antarctica  a  natural  reserve  devoted  to  peace  and  science.  It  is  an 
effort  to  update,  strengthen,  and  make  legally  binding  the  Ant- 
arctic treaty's  environmental  recommendations,  and  to  extend 
those  recommendations  to  all  visitors  to  the  Antarctic. 

In  addition  to  its  50-year  mining  ban,  the  protocol  establishes  a 
set  of  overarching  environmental  principles,  creates  an  advisory 
committee  on  environmental  protection,  and  sets  forth  detailed 
rules  in  five  annexes  on  EIA  procedures,  the  protection  of  native 
fauna  and  flora,  waste  disposal,  the  prevention  of  marine  pollution, 
and  protected  areas.  But  as  you  pointed  out  in  your  opening  re- 
marks, that  was  2  years  ago.  And  since  then  only  5  of  the  26  con- 
sultative parties  needed  to  ratify  the  protocol  have  done  so,  and 
none  have  enacted  implementing  legislation. 
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Ratification  of  the  protocol  is  of  paramount  importance,  and  I 
think  it  is  a  goal  that  is  getting  lost  at  times  in  our  own  discus- 
sions. But  until  the  protocol  enters  into  force,  the  conduct  of  human 
activity  in  Antarctica  will  continue  to  be  guided  by  a  patchwork  of 
voluntary  and  outdated  rules.  There  will  be  little  to  compel  parties 
to  improve  their  environmental  performance  and,  in  fact,  the  Ant- 
arctic environment  will  be  no  more  protected  than  it  was  before  the 
protocol  was  adopted.  Creating  momentum  within  the  Antarctic 
treaty  system  toward  ratification  and  entry  into  force  is  critical, 
and  ratification  by  the  United  States  is  a  key  ingredient  to  creating 
that  momentum. 

So,  basically  I  am  here  today  to  stress  the  need  for  the  United 
States  to  take  a  leadership  role  in  making  the  protocol  a  reality. 
Not  only  does  this  mean  moving  forward  with  legislation  expedi- 
tiously, but  it  means  enacting  a  model  statute  which  will  dem- 
onstrate the  importance  and  value  that  the  United  States  attaches 
to  the  protocol  and  to  protecting  the  Antarctic  environment.  And, 
moreover,  which  will  set  the  standard  for  other  parties  to  match. 

In  this  context,  the  United  States  must  approach  legislation  not 
from  the  perspective  of  doing  the  minimum  necessary  to  implement 
the  protocol,  out  instead  from  the  standpoint  of  building  on  the 
agreement  to  make  it  more  effective  in  protecting  the  Antarctic  en- 
vironment from  U.S.  activities  there.  In  other  words,  the  protocol 
should  be  seen  as  a  floor,  not  a  ceiling.  Its  annex  measures,  in  par- 
ticular, should  be  viewed  as  minimum  standards  to  be  augmented 
and  strengthened. 

In  addition,  the  legislation  should  shape  the  roles  and  respon- 
sibilities of  agencies  and  departments  in  such  a  way  that  takes  ad- 
vantage of  the  expertise  of  those  agencies  and  ensures  full  compli- 
ance with  the  protocol  and  the  enabling  statute  by  providing  for 
meaningful  oversight  and  enforcement  of  U.S.  activities  in  Antarc- 
tica, including  the  U.S.  Antarctic  Program.  Furthermore,  given  the 
remoteness  of  Antarctica,  it  is  equally  important  that  trie  regu- 
latory structure  established  is  transparent  and  facilitates  public 
participation  in  the  protection  and  governance  of  this  special  re- 
gion. 

The  United  States  has  a  real  opportunity  to  influence  the  way  in 
which  other  parties  give  effect  to  the  protocol,  if  it  chooses  to  act 
promptly  and  lead  by  example.  In  1990,  as  the  United  States  began 
negotiations  with  the  other  Antarctic  treaty  parties  on  what  was  to 
become  the  protocol,  Congress  passed  the  Antarctic  Protection  Act, 
setting  the  stage  for  those  talks  and  making  possible  the  negotia- 
tion of  the  mining  ban.  We  believe  the  United  States  must  play  as 
significant  a  role  through  ratification,  and  we  believe  that  your  bill, 
with  our  proposed  changes,  can  achieve  that  goal. 

We  have  provided  you  with  written  comments  and  I  would  be 
happy  to  answer  any  questions. 

Senator  Kerry.  Thank  you  very  much,  Ms.  Sabella.  Mr. 
Splettstoesser. 

STATEMENT  OF  JOHN  SPLETTSTOESSER,  DIRECTOR,  INTER- 
NATIONAL ASSOCIATION  OF  ANTARCTIC  TOUR  OPERATORS 

Mr.  Splettstoesser.  Thank  you,  Mr.  Chairman.  My  name  is 
John  Splettstoesser.  I  live  in  Rockland,  ME.  Thank  you  for  the  op- 
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portunity  to  address  you  today  on  the  subject  of  tourism  as  it  ap- 
plies to  the  recently  enacted  protocol. 

I  am  a  geologist  by  profession  and  I  spent  much  of  my  profes- 
sional career,  in  fact,  on  Antarctic  research,  having  worked  there 
since  1960,  beginning  as  a  student,  on  a  variety  of  research  projects 
when  I  was  associated  with  a  number  of  major  U.S.  universities. 

But  about  10  years  ago  in  1983  I  made  my  first  visit  to  the  Ant- 
arctic on  a  tourist  vessel,  when  I  was  employed  part-time  as  a  nat- 
uralist or  lecturer  on  geology,  glaciology,  and  history,  and  since 
that  time  on  a  part-time  basis,  when  my  teaching  and  other  sched- 
ules have  allowed,  I  have  been  on  a  total  of  nearly  40  cruises  to 
Antarctica  during  8  individual  seasons.  And,  in  fact,  I  am  sched- 
uled to  be  on  several  more  in  the  next  few  months. 

In  1991  the  International  Association  of  Antarctica  Tour  Opera- 
tors, or  IAATO,  was  formed,  and  I  have  been  designed  spokes- 
person by  the  members  since  that  time,  although  I  am  not  a  full- 
time  member  or,  rather,  employee  of  any  of  the  companies  that 
conduct  tours  in  the  Antarctic.  I  teach  geology  at  a  college  in  Maine 
when  I  am  not  in  the  field. 

Because  many  people  in  this  room  have  been  to  Antarctica  and 
the  rest  probably  have  an  interest  in  it  or  they  would  not  be  here, 
I  will  skip  the  parts  of  the  background  statistics  and  so  forth  of  the 
continent  that  is  given  in  my  prepared  testimony  for  filing  in  the 
record. 

So,  let's  talk  a  little  bit  about  tourism,  which  is  why  I  am  sup- 
posed to  be  here.  It  is  not  really  known  for  certain  when  tourists 
first  appeared  in  the  Antarctic,  but  there  are  a  number  of  docu- 
mented cases  of  cruises  on  South  American  vessels  to  the  Antarctic 
peninsula  in  the  late  1950's.  In  1969,  Lars-Eric  Lindblad  had  the 
Lindblad  Explorer  built,  the  first  ice-strengthened  vessel  con- 
structed specifically  for  tourism  in  Antarctica  and,  in  fact,  polar 
areas.  That  ship  still  sails  to  Antarctica  and  I  have  been  a  lecturer 
on  her  many  times  in  the  last  10  years  and,  in  fact,  will  be  on  her 
again  in  January. 

But  like  science  and  exploration,  the  tourism  picture  in  Antarc- 
tica has  also  changed.  From  a  single  95-passenger  ship,  the  Ex- 
plorer, and  a  handful  of  visitors,  there  have  lately  been  as  many 
as  12  tourist  vessels  and  a  total  of  some  6,000  to  as  many  as  7,000 
tourists  in  each  of  the  last  2  years.  These  numbers  are  comparable 
to  the  total  number  of  all  scientists  and  support  staff  at  all  stations 
and  field  camps  in  summer.  In  fact,  those  numbers  might  slightly 
exceed  the  numbers  of  national  programs  in  science. 

Is  this  anything  to  be  concerned  about,  10,000  to  15,000  people 
on  a  continent  larger  than  the  United  States  and  Western  Europe 
combined  spread  over  the  4-month  summer?  We  do  not  know,  and 
I  am  not  sure  if  anybody  does  yet.  I  should  add  that  the  tourism 
industry,  nearly  all  of  which  is  ship-based,  has  no  shore  facilities. 
There  are  no  stations  for  tourism  in  the  Antarctic. 

And,  in  fact,  the  total  time  the  tourists  actually  spend  on  the 
continent,  because  they  are  ship-based,  in  a  4-month  summer  is 
less  than  1  percent  that  of  all  others,  all  the  science  programs,  in 
fact,  because  no  tourists  sleep  on  the  continent  overnight.  With  one 
exception,  there  is  an  airborne-supported  tourism  group  which  flies 
people  to  the  interior.  Last  summer  they  had  127  people  involved 
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in  that  program.  All  other  tourists,  more  than  6,000,  never  spend 
a  night  on  the  continent. 

Four  years  ago,  as  the  tourist  numbers  continued  to  show  a 
steady  rise,  the  tour  operator  companies  initiated  a  code  of  conduct 
consisting  of  self-imposed  rules  to  govern  tourist  visits  to  the  Ant- 
arctic. Although  these  are  not  mandatory  under  law,  these  consist 
mainly  of  fundamental  guidelines  to  protect  the  fauna  and  flora 
and  are  now  an  essential  requirement  of  membership  in  IAATO, 
formed  in  1991  to  set  competition  aside  and  act  as  a  unified  organi- 
zation to  ensure  that  the  industry  conducts  its  operation  with  the 
environment  first  and  foremost  in  mind  and  on  a  noninterference 
basis  with  national  science  programs.  You  will  find  a  copy  of  that 
code  attached  at  the  end  of  the  printed  testimony. 

The  tour  operators'  mission  is  to  encourage  safe  and  environ- 
mentally responsible  private-sector  cruises  and  expeditions  to  the 
Antarctic;  to  ensure  that  the  guidelines  and  conduct  are  adhered 
to  by  all  visitors,  not  only  passengers  but  also  staff  and  crew;  and 
to  foster  close  cooperation  between  member  companies. 

For  a  little  background  on  IAATO,  there  are  presently  12  mem- 
ber companies  of  IAATO.  Nine  are  U.S. -based,  one  is  Canadian 
with  a  U.S.  sales  office,  and  two  are  German.  I  would  like  to  add 
that  one  of  the  IAATO  objectives,  as  given  in  the  IAATO  bylaws, 
article  2,  section  1,  is  "to  support  science  in  Antarctica  through  co- 
operation with  Antarctic  national  programs  and  to  provide 
logistical  support  for  science."  I  think  the  tour  operators,  as  a 
whole,  believe,  as  well,  that  Antarctica  is  a  laboratory,  is  there  pri- 
marily for  science  investigations,  and  tourism  in  some  respects  is 
an  aside  or  an  add-on  activity. 

I  would  like  to  next  briefly  say  a  few  words  about  some  of  the 
content  of  bill  S.  1427,  as  well  as  a  few  aspects  of  tourism  which, 
in  fact,  are  not  in  the  bill.  Some  of  these  were  forwarded  earlier 
in  the  printed  testimony. 

First  of  all,  we  agree  with  other  statements  here  in  today's  testi- 
mony, the  National  Science  Foundation  is  the  best  and  most  effec- 
tive agency  to  continue  managing  scientific  activities  in  Antarctica. 
And  we  look  forward  to  cooperating  with  them  in  the  future,  as 
well  as  with  other  agencies  such  as  Commerce,  assuming  this  bill 
might  be  effected. 

The  tour  operator  companies  now  under  the  umbrella  of  IAATO 
have  had  very  good  relations  with  NSF  in  the  past,  and  we  rec- 
ommend that  Commerce  or  any  other  agency  involved  with  respon- 
sibilities of  regulating  tourism  include  representatives  from  the 
tour  industry  on  any  pertinent  committees  or  working  groups  in  an 
advisory  capacity.  Our  collective  experience  of  decades  in  the  Ant- 
arctic woula  be  mutually  beneficial,  as  it  would  in  a  capacity  on  the 
committee  for  environmental  protection.  Article  11  of  the  environ- 
mental protocol  provides  for  the  appointment  of  a  representative 
who  may  be  accompanied  by  experts  and  advisors.  We  might  be 
considered  experts  on  tourism  because  that,  in  fact,  is  the  business 
of  tour  operators. 

We  also  have  not  really  a  problem,  but  we  would  like  to  see  a 
bit  more  clarification  when  it  comes  to  putting  the  ratification  into 
legal  terms.  The  definitions  of  things  like  "minor  transitory  impact" 
and  "dependent  and  associated  ecosystems,"  as  given  in  the  proto- 
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col,  article  VIII  and  annex  1,  we  believe  those,  obviously,  would  af- 
fect not  only  science  activities,  proposed  ones,  and  applications  for 
permits,  but  for  tourism  as  well.  And  if  you  reflect  back  on  my  com- 
ments about  how  much  time  tourists  actually  spend  on  the  con- 
tinent and  never  spend  an  overnight  there,  one  of  those  terms, 
"minor  transitory  impact,"  would  seem  to  apply  to  tourism. 

As  far  as  regulations  go,  we  believe  the  code  of  conduct  or  guide- 
lines that  have  been  in  effect  by  tour  operators  for  some  years  actu- 
ally constitute  more  than  what  the  protocol  and  your  bill  provide 
for,  and  we  will  continue  to  conduct  operations  with  those  stand- 
ards in  the  future. 

There  are  a  number  of  other  points  I  would  like  to  cover,  but  let 
me  summarize  briefly  since  the  red  light  is  on  and  the  bell  went 
off.  We  have  some  concerns,  and  I  will  list  seven  very  quickly  with- 
out elaborating. 

We  are  concerned  about  the  types  of  vessels  that  go  to  the  Ant- 
arctic, as  well  as  your  committee  is  concerned.  For  example,  in  the 
tour  industry  there  are  things  like  ice-strengthened  ships,  nonice- 
strengthened  ships,  icebreakers,  private  yachts,  little  ships  that 
have  a  38-passenger  capacity,  big  ships  that  can  hold  as  many  as 
800.  But  by  mutual  agreement  within  the  industry,  we  will  not 
carry  more  than  400  to  the  Antarctic,  and  so  on  and  so  on. 

No.  2,  there  are  some  tour  operators  that  are  not  members  of  our 
organization,  which  concern  us  very  much.  We  do  have  an  outreach 
to  try  to  at  least  inform  them  of  what  the  rules  are.  We  do  have 
concerns  about  possible  overvisitation  of  sites,  that  is  No.  3. 

No.  4,  we  are  concerned  about  emergency  response  or  contin- 
gency plans  in  the  case  of  something  like,  let's  say,  a  vessel  ground- 
ing or  that  sort  of  thing,  and  we  have  taken  steps  to  alleviate  that 
kind  of  concern  in  the  future. 

We  also  have  concerns  about  citizen  suits.  We  do  not  mind  citi- 
zen suits.  We  think  they  are  a  way  of  life  and  can  deal  with  them 
because  if  people  keep  their  noses  straight  they  should  stay  out  of 
trouble,  whether  it  is  citizen  suit  or  otherwise. 

No.  6,  liability.  All  tour  operators  carry  insurance,  obviously,  and 
we  believe  insurance  policies  would  cover  any  kinds  of  liability  and 
for  correcting  and  cleaning  up  any  potential  disasters. 

And  finally,  a  tourism  annex,  I  think  it  goes  without  speaking 
that  nobody  wants  to  be  overregulated,  and  the  tourism  industry 
sees  no  need  for  a  tourism  annex  for  nongovernmental  activities, 
which  includes  tourism. 

That  concludes  my  formal  presentation.  I  am  pleased  to  respond 
to  questions.  Thank  you. 

[The  prepared  statement  of  Mr.  Splettstoesser  follows:] 

Prepared  Statement  of  John  Splettstoesser 

Thank  you  for  the  opportunity  to  address  you  today  on  the  subject  of  tourism  as 
it  applies  to  the  recently  enacted  Protocol  on  Environmental  Protection  to  the  Ant- 
arctic Treaty.  I  was  a  member  of  the  U.S.  Delegation  at  the  With  Antarctic  Treaty 
Consultative  Meeting  in  Bonn,  Germany,  in  October  1991,  at  which  the  Protocol  was 
discussed,  as  well  as  at  the  Workshop  on  Tourism,  which  preceded  the  XVIIth  Con- 
sultative Meeting  in  Venice,  Italy,  in  November  1992.  I  am  a  geologist  by  profession, 
and  have  spent  much  of  my  professional  career  on  Antarctic  research,  having 
worked  there  a  total  of  eight  summer  seasons,  beginning  in  1960,  on  a  variety  of 
research  projects  when  I  was  associated  with  major  U.S.  universities.  Beginning  in 
1983  I  made  my  first  visit  to  Antarctica  on  a  tourist  vessel,  employed  as  a  naturalist 
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and/or  lecturer  on  geology,  glaciology,  and  history.  On  a  part-time  basis,  and  when 
my  teaching  and  other  schedules  have  allowed,  I  have  been  on  a  total  of  37  cruises 
to  Antarctica  during  8  austral  summers.  Since  the  International  Association  of  Ant- 
arctica Tour  Operators  (IAATO)  was  formed  in  1991,  I  have  been  designated 
Spokesperson  by  the  members.  I  want  to  acknowledge  the  support  and  input  from 
the  tour  operators  for  the  content  of  today's  testimony,  and  particularly  Ms.  Victoria 
Underwood.  Ms.  Melissa  Folks,  Secretariat  of  the  IAATO  office,  also  deserves  special 
recognition. 

INTRODUCTION 

Before  I  go  on  to  address  the  parts  of  the  proposed  Bill  that  relate  to  the  views 
of  the  tourism  industry,  I  would  like  to  cover  a  brief  background  of  Antarctica  for 
those  who  are  unfamiliar  with  the  southernmost  continent.  Geographically,  Antarc- 
tica is  centered  around  the  South  Pole,  and  is  surrounded  by  ocean,  whereas  in  the 
Arctic,  there  is  a  deep  ocean  at  the  North  Pole  surrounded  by  landmasses,  all  of 
which  are  inhabited.  Antarctica  has  no  indigenous  population,  and  apparently  never 
has  had  any.  You  might  say  there  is  no  anthropology  connected  with  Antarctica,  at 
least  not  yet.  In  size,  Antarctica  is  about  the  size  of  the  United  States  plus  Mexico. 
It  is  also  the  coldest  continent,  with  a  record  low  temperature  in  July  1983  of 
-1290F  (or  — 89  degrees  C),  at  the  Russian  base,  Vostok.  It  is  nearly  covered  with 
a  large  ice  sheet,  or  glacier,  with  measured  thicknesses  of  nearly  4,800  meters,  or 
about  15,500  feet.  Only  about  1  to  2  percent  is  exposed  bedrock  (which  in  fact  has 
provided  opportunity  for  geologists  to  work  there).  My  work  as  a  geologist  has  taken 
me  to  most  parts  of  what  is  called  West  Antarctica,  and  as  a  naturalist  and/or  lec- 
turer on  tourist  vessels,  to  nearly  all  the  rest  of  the  coastline  of  the  continent. 

PERIOD  OF  EXPLORATION 

Antarctica,  the  continent,  was  first  sighted  in  1820,  a  time  of  exploitation  and  seal 
hunting.  By  1830,  fur  seals  were  commercially  extinct.  James  Eights,  a  geologist 
from  Albany,  New  York,  became  the  first  U.S.  scientist  to  work  in  Antarctica,  in 
1829-30.  He  was  the  first  to  discover  and  report  on  fossils  in  Antarctica,  and  made 
other  significant  discoveries  in  biology.  By  the  end  of  the  1800's,  two  expeditions 
had  overwintered  in  Antarctica,  one  on  a  ship,  in  1897,  and  the  other  on  the  con- 
tinent itself  in  1899.  I  was  at  the  camp  of  the  latter  overwintering  expedition  earlier 
this  year,  at  Cape  Adare,  where  members  of  a  British  expedition  lived  in  two  wood- 
en buildings  that  are  still  there,  preserved  by  the  dryness  of  Antarctica's  climate. 
Some  of  the  expedition  names  of  this  period  might  not  be  familiar  to  some  of  you, 
but  include  Gerlach,  Borchgrevink,  Nordenskjold  (a  Swedish  geologist),  Henryk 
Arctowski  (a  Polish  geologist),  but  also  Roald  Amundsen  and  Dr.  Frederick  Cook, 
the  American  physician  who  claimed  a  few  years  later  that  he  first  climbed  Mt. 
McKinley,  and  was  the  first  to  reach  the  North  Pole,  before  Robert  Peary. 

THE  HEROIC  ERA 

The  beginning  of  the  current  century  marked  a  time  of  heroic  exploration,  and 
also  scientific  research.  Captain  Robert  Scott  had  geologists  and  others  on  his  two 
expeditions,  in  1901  and  1911.  Scott's  party  of  5  reached  the  South  Pole  on  January 
17,  1912,  only  to  find  that  Amundsen's  party  had  preceded  him  by  33  days.  Admiral 
Byrd  launched  major  expeditions  in  Antarctica,  in  1929,  1933,  and  1939,  discovering 
more  land  than  anyone  before  him.  He  was  the  first  to  fly  an  airplane  to  the  South 
Pole  in  November  1929,  and  the  first  to  realize  the  airplane's  potential  for  explo- 
ration, mapping  and  photography.  Douglas  Mawson,  the  Australian  geologist,  was 
among  the  first  to  reach  the  South  Magnetic  Pole,  and  to  climb  Mt.  Erebus,  the 
12,400-foot  active  volcano  just  20  miles  from  the  U.S.  station  of  McMurdo. 

A  CONTINENT  FOR  SCIENCE 

The  period  we  are  now  in  in  Antarctica  can  be  described  as  one  of  science,  science, 
and  more  science.  The  International  Geophysical  Year,  in  1957-58,  marked  a  con- 
tinent-wide effort  by  12  nations  to  study  the  laboratory  known  as  Antarctica,  and 
the  program  continues  to  this  day,  but  now  with  even  more  international  involve- 
ment. An  Antarctic  Treaty  was  written  in  1959,  and  ratified  in  1961,  as  a  means 
of  ensuring  harmonious  conduct  of  all  research  activities,  freedom  of  access  to  all 
parts  of  Antarctica,  a  ban  on  military  activities  and  nuclear  testing,  and  an  inspec- 
tion system  to  assure  compliance  with  the  objectives  of  the  Treaty.  The  Treaty  has 
increased  its  membership  in  its  32-year  history,  and  it  still  works  very  well.  Many 
of  its  amendments  have  pertained  to  lessening  environmental  impacts  and  protec- 
tion of  the  unique  wildlife. 

Antarctica  has  changed  in  the  last  35  years.  My  first  job  there,  as  a  geology  stu- 
dent assistant  in  1960,  was  in  a  field  mapping  project  in  a  good-sized  mountain 
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range  discovered  only  the  year  before.  The  next  year,  in  1961-62,  I  was  one  of  a  4- 
man  party  in  the  Ellsworth  Mountains,  first  seen  by  Lincoln  Ellsworth  on  his  his- 
toric flight  across  the  continent  in  1935.  (I  was  two  years  old  at  that  time,  and  I 
regret  that  the  event  went  unnoticed.)  Our  group  was  the  first  to  set  foot  there,  26 
years  later. 

It  is  no  longer  possible  to  discover  mountain  ranges  or  new  terrain.  Has  every- 
thing been  discovered  in,  or  about,  Antarctica?  I  doubt  it.  But  I'm  not  here  to  talk 
about  things  like  the  "discovery"  of  the  ozone  hole,  or  global  warming,  or  natural 
antifreeze  m  fish,  or  Gondwanaland,  all  of  which  are  major  current  topics  of  study 
in  Antarctica. 

TOURISM 

Let's  talk  a  little  about  tourism.  It  is  not  known  for  certain  when  tourists  first 
visited  Antarctica,  but  there  are  several  documented  instances  of  cruises  on  South 
American  vessels  to  the  Antarctic  Peninsula  in  the  late  1950's.  By  1969,  Lars-Eric 
Lindblad  had  the  Lindblad  Explorer  built,  the  first  ice  strengthened  vessel  con- 
structed specifically  for  tourism  in  polar  areas.  The  ship  still  sails  to  Antarctica,  and 
I  have  been  a  lecturer  on  her  many  times  in  the  last  10  years.  But,  like  science  and 
exploration,  the  tourism  picture  in  Antarctica  has  also  changed.  From  a  single  95- 
passenger  ship,  the  Explorer  and  a  handful  of  visitors,  there  have  lately  been  as 
many  as  12  tourist  vessels  and  a  total  of  some  6,500  tourists  in  each  of  the  last 
two  seasons.  The  numbers  are  comparable  to  the  total  number  of  all  scientists  and 
support  staff  at  all  stations  and  field  camps  in  summer.  Is  this  anything  to  be  con- 
cerned about,  10,000  to  15,000  people  on  a  continent  larger  than  the  U.S.  and  west- 
ern Europe  combined,  spread  over  a  4-month  period?  I  should  add  that  the  tourism 
industry,  nearly  all  of  which  is  ship-based,  has  no  shore  facilities,  and  the  total  time 
that  tourists  actually  spend  on  and  in  Antarctica  in  a  4-month  summer  is  less  than 
1  percent  of  that  of  all  others. 

Nevertheless,  any  human  presence  in  Antarctica  has  the  potential  for  a  negative 
impact,  especially  when  one  looks  at  the  sites  where  people  live  and  visit.  With  a 
few  exceptions,  all  research  stations  are  on  ice-free  rocky  areas  and  that's  where 
most  of  the  wildlife  is,  or  was.  This  conflict  of  territorial  rights"  can  have  negative 
effects  if  not  managed  properly. 

Four  years  ago,  as  the  tourist  numbers  continued  to  show  a  steady  rise,  the  tour 
operator  companies  initiated  a  "Code  of  Conduct,"  consisting  of  self-imposed  rules 
to  govern  tourist  visits  to  Antarctica.  These  consist  mainly  of  fundamental  guide- 
lines to  protect  the  fauna  and  flora,  and  are  now  an  essential  requirement  of  mem- 
bership in  the  International  Association  of  Antarctica  Tour  Operators,  or  IAATO, 
formed  in  1991  to  set  competition  aside  and  act  as  a  unified  organization  to  ensure 
that  the  tourism  industry  conducts  its  operations  with  the  environment  first  and 
foremost  in  mind,  and  on  a  non4nterference  basis  with  national  science  programs. 

For  further  background  on  the  tour  operators  organization  (IAATO),  Guidelines 
for  Visitors,  a  brief  history  of  tourism  in  Antarctica,  and  a  summary  table  of  ships 
and  passenger  numbers  from  the  1992-93  season,  a  chapter  on  this  subject  will  be 
included  along  with  others  in  a  book  entitled  ANTARCTIC  TOURISM  to  be  pub- 
lished in  early  1994  by  Pergamon  Press  as  a  Special  Issue  of  Annals  of  Tourism  Re- 
search. 

IAATO 

IAATO's  mission  is  to  encourage  safe  and  environmentally  responsible  private-sec- 
tor cruises  and  expeditions  to  Antarctica,  to  ensure  that  the  guidelines  of  conduct 
are  adhered  to  by  all  visitors  (passengers,  staff  and  crew),  and  to  foster  close  co- 
operation between  member  companies.  There  are  presently  12  member  companies 
of  IAATO — 9  are  U.S.-based,  1  is  Canadian  (with  a  U.S.  sales  office),  and  2  are  Ger- 
man. Eleven  companies  operate  only  ship-based  tourism,  and  the  twelfth  conducts 
airborne  tourism.  A  list  of  member  companies  and  addresses  follows  this  text. 

During  the  1992-93  austral  summer  season,  tourism  to  the  continent  was  carried 
out  by  the  widest  range  of  vessels  used  to  date,  including  private  yachts,  ice- 
strengthened  expedition  ships,  non-strengthened  cruiso  ships,  and  icebreakers.  Air- 
borne tourism  has  only  slightly  added  to  the  total  counts  of  tourists — more  than  90 
percent  of  tourists  have  visited  Antarctica  by  ship.  Although  tourism  has  grown 
from  year  to  year,  especially  since  1986,  in  the  35  years  since  tourists  first  visited 
Antarctica,  the  cumulative  total  number  is  still  less  than  the  number  of  tourists  who 
have — in  one  year — visited  the  Galapagos  Islands,  considered  to  be  one  of  the  most 
fragile  and  sensitive  ecosystems  in  the  world. 

Since  Antarctic  tourism  began  in  the  late  1950's,  the  track -record  of  the  tourism 
industry  is  a  very  good  one  and  we  intend  to  continue  that  way.  Tourism  activities 
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have  been  conducted  responsibly  and  impacts  have  been  negligible.  The  Guidelines 
are  reviewed  annually  and  updated  as  necessary  in  order  to  remain  current.  (Note 
that  IAATO  will  update  the  Guidelines,  if  necessary,  once  legislation  is  enacted.) 
IAATO  members  educate  their  travelers  through  an  on-board  educational  program 
led  by  experts  who  have  a  wealth  of  experience  in  various  disciplines  of  Antarctic 
research.  Not  only  are  travelers  informed  about  their  responsibilities  under  the  Ant- 
arctic Conservation  Act  and  what  constitutes  responsible  behavior  ashore  in  order 
to  avoid  impacting  flora,  fauna  and  science,  but  they  are  also  guided  ashore  in  order 
to  further  minimize  any  adverse  impact.  Visits  to  research  stations  are  requested 
in  advance  and  reconfirmed  at  least  72  hours  prior  to  arrival.  Entry  to  protected 
areas  is  avoided. 

Since  1989,  U.S. -based  tour  companies  have  coordinated  their  activities  with  the 
National  Science  Foundation  as  manager  of  the  U.S.  Antarctic  Program  (USAP)  and 
as  the  agency  responsible  for  the  implementation  of  the  Antarctic  Conservation  Act. 
We  have  received  excellent  guidance  and  support  from  the  NSPs  Office  of  Polar  Pro- 
grams and  believe  the  NSF  deserves  full  credit  for  their  role  in  cooperative  govern- 
ment. IAATO  members  have  welcomed  USAP  Environmental  Observers  on  board 
our  vessels  and  will  continue  to  do  so  during  the  1993-94  season.  The  purpose  of 
these  observers  is  to  "monitor,  by  on-site  observations,  compliance  with  the  Ant- 
arctic Treaty  and  the  U.S.  Antarctic  Conservation  Act,  as  such  activities  relate  to 
f>ersonal  conduct  in  Antarctica".  We  look  forward  to  working  with  the  NSF  in  the 
iiture  to  continue  to  ensure  that  our  operations  minimize  impact  to  the  environ- 
ment and  do  not  interfere  with  on-going  science  carried  out  by  the  USAP  and  other 
national  science  programs.  In  1993  the  tour  operators  were  contacted  by  the  Council 
of  Managers  of  National  Antarctic  Programs  (or  COMNAP)  in  efforts  to  inventory 
the  amounts  of  petroleum  fuel  and  oil  products  being  carried  by  vessels  during  the 
past  1992-93  season  m  the  Antarctic  Treaty  area,  as  part  of  a  Treaty-wide  means 
of  maintaining  an  inventory  of  fuels  in  Antarctica.  In  addition,  COMNAP  has  ex- 
pressed an  interest  in  acting  as  a  clearinghouse  for  statistics  on  tour  ship  traffic 
and  passenger  numbers  on  an  annual  basis.  IAATO  members  look  forward  to  co- 
operating with  COMNAP  now  and  in  the  future. 

It  should  be  considered  that  commercial  fishing  activities  and  tourism  are  the  two 
largest  private-sector  industries  in  Antarctica  and  have  been  for  many  years.  For 
some  IAATO  members,  the  business  generated  from  their  operations  in  Antarctica 
represents  the  largest  share  of  revenue  produced  during  the  entire  year — and  there 
is  even  one  company  who  concentrates  solely  on  Antarctic  tourism.  Because  of  our 
vested  interest  in  Antarctica,  IAATO  members  are  keenly  interested  in  the  Environ- 
mental Protocol  and  in  implementing  legislation  put  forth  to  "ratify"  the  Protocol. 
We  are  indeed  motivated  by  self-interest  and  public  spirit,  however  no  one  knows 
better  than  we  that  if  we  do  not  protect  the  Antarctic  environment  today,  we  will 
not  be  conducting  tourism  to  Antarctica  in  the  future. 

1  also  want  to  say  that  if  you  have  not  yet  been  to  Antarctica,  take  the  time  to 
do  so  and  marvel  at  a  unique  part  of  the  world,  where  wildlife  is  in  great  abun- 
dance, but  in  relatively  few  species.  Animals  breed  on  the  scant  ice-free  coastal 
areas  without  fear  of  humans.  The  wildness  of  the  terrain  and  the  incredible  sce- 
nery are  found  nowhere  else  on  Earth.  In  this  world  of  ice,  there  is  beauty,  but  also 
respect  for  what  is  there.  I  am  sincere  when  I  say  that  by  going  to  Antarctica,  one 
automatically  becomes  an  environmentalist,  with  a  vow  to  keep  it  in  its  pristine 
state.  Antarctica  does  that  to  you. 

COMMENTS  ON  S.  1427 

Overall,  the  proposed  Bill  of  this  Committee  is  well  written  and  appears  to  apply 
the  intended  objectives  of  the  "1991  Protocol  on  Environmental  Protection  to  the 
Antarctic  Treaty"  very  well.  Speaking  for  tour  operators,  there  are  several  com- 
ments offered  regarding  specific  mention  and  relevance  to  tourism  as  they  occur  in 
S.  1427. 

1.  Sec.  2.  FINDINGS  p.  3,  par.  (7).  We  agree  that  the  National  Science  Founda- 
tion is  the  best  and  most  effective  Agency  to  continue  managing  scientific  activities 
in  Antarctica,  and  look  forward  to  cooperating  with  another  Agency,  such  as  Com- 
merce. The  tour  operator  companies,  now  under  the  umbrella  of  IAATO,  have  had 
very  good  relations  with  NSF  in  the  past,  and  recommend  that  Commerce  or  any 
other  Agency  involved  with  the  responsibilities  of  regulating  tourism  in  Antarctica 
include  representatives  from  the  tourism  industry  on  any  pertinent  committees  or 
working  groups  m  an  advisory  capacity.  Our  collective  experience  of  decades  in  Ant- 
arctica would  be  mutuallybeneficial. 

2.  Sec.  4.  REPRESENTATIVE  ARBITRATORS  AND  INSPECTORS  p.  5,  par. 
(aXD.  Similar  to  the  previous  recommendation,  we  believe  that  representation  from 
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the  tourism  industry  would  be  mutually  beneficial  in  an  advisory  capacity  on  the 
committee  for  Environmental  Protection.  Article  11  of  the  Environmental  Protocol 
provides  for  the  appointment  of  "a  representative  who  may  be  accompanied  by  ex- 
perts and  advisers. 

3.  Sec.  5.  UNLAWFUL  ACTIVITIES  p.  6,  par.  (3).  I  would  like  to  point  out  in 
the  context  of  "an  authorized  officer  *  *  *  "  boarding  a  vessel  "for  the  purpose  of 
conducting  any  search  or  inspection  *  *  *  ",  that  in  the  1992-93  austral  summer 
season  in  Antarctica  there  was  an  instance  of  a  vessel  from  the  United  Kingdom 
requesting  permission  to  board  and  inspect  tour  vessels  in  Antarctica.  Such  requests 
were  welcomed  and  full  cooperation  was  given  by  the  tour  staff.  In  addition,  al- 
though no  formal  inspections  have  been  involved,  the  Observer  Program  mentioned 
earlier  that  the  National  Science  Foundation  initiated  several  years  ago  has  been 
conducted  very  successfully,  and  is  a  primary  means  of  reporting  on  environmental 
procedures  followed  by  the  tour  companies.  The  tour  operators  endorse  an  Observer 
Program  and  Inspection  Program  as  a  means  of  satisfying  compliance  requirements 
of  the  Environmental  Protocol. 

4.  Sec.  6.  PERMITS  AND  OTHER  REGULATORY  CONTROLS,  p.  7,  par.  (aXD. 
The  permit  procedure  required  by  the  terms  of  the  Environmental  Protocol  rep- 
resents a  major  step  as  far  as  access  to  Antarctica  and  conducting  any  type  of  activ- 
ity there  are  concerned.  We  also  concur  that  permitting  is  a  logical  and  reasonable 
means  of  ensuring  that  the  fauna  and  flora  will  not  be  affected  or  damaged.  We  ac- 
knowledge the  drafters  of  the  Environmental  Protocol  for  their  foresight  in  provid- 
ing more  rigorous  requirements  for  any  human  activity  in  Antarctica,  thus  avoiding 
major  environmental  mishap  before  it  might  occur,  rather  than  after  the  event,  as 
has  happened  in  other  cases  elsewhere  in  the  world.  We  look  forward  to  cooperating 
with  Commerce  or  other  agencies  in  this  regard,  and  recommend  once  again,  that 
the  tour  industry  be  consulted  by  representation  on  any  pertinent  committees,  work- 
ing groups,  or  review  procedures  for  permitting.  We  also  appreciate  advance  notifi- 
cation oi  details  such  as  length  of  permit  term,  language  of  permits,  fees,  if  required 
and  amount,  and  other  relevant  information,  preferably  well  in  advance  of  an  oper- 
ating field  season.  Tour  operators  normally  plan  schedules  and  itineraries  a  year  or 
more  m  advance,  and  the  more  lead  time  provided  to  the  operators  the  better  for 
all  concerned.  We  notice  that  statements  covering  the  period  during  which  the  per- 
mit is  valid  and  other  terms  and  conditions  are  included  in  Sec.  6(e)Terms  and  Con- 
ditions of  Permits,  p.  11. 

As  the  language  content  for  permits  and  other  details  is  worked  out  after  enact- 
ment of  Protocol  ratification,  there  are  a  few  measures  such  as  definitions  that  re- 
quire some  clarification;  for  example,  with  regard  to  tourism,  and  for  any  other  ac- 
tivities, definitions  such  as  "minor  or  transitory  impact"  and  "dependent  and  associ- 
ated ecosystems,"  as  given  in  the  Environmental  Protocol,  Article  8  and  Annex  I. 
These  terms  will  most  likely  appear  on  legislation  and/or  regulations,  and  therefore 
it  is  necessary  that  the  terms  be  defined  for  commonality  of  interpretation  by  the 
various  users  of  Antarctica-scientists,  agencies  supporting  science,  and  the  non-gov- 
ernmental organizations,  which  includes  tour  operators.  Since  tourism  is  nearly  all 
ship-based,  tourists'  time  on  land  is  less  than  1  percent  of  that  of  all  others  in  Ant- 
arctica, and  a  "minor  or  transitory  impact"  would  appear  to  apply  in  cases  where 
strict  Guidelines  of  Conduct  are  enforced  ashore,  for  both  tour  operators  and  pas- 
sengers. 

5.  Sec.  6.  PERMITS  (continued)  *  *  *  ,  p.  13,  par.  (iXB).  With  reference  to  "*  *  * 
discharges  into  the  sea  in  Antarctica  after  January  1,  1995  *  *  *",  we  see  this, 
among  other  changes  to  operational  procedures  of  ships  in  Antarctica,  as  a  respon- 
sibility of  IAATO  as  an  organization  to  inform  its  member  companies  of  all  pertinent 
regulations  as  they  arise. 

Our  responsibilities  would  also  apply  to  a  later  paragraph  in  the  Bill,  p.  33,  Sec. 
15.  AMENDMENTS  *  *  *  ,  par.  (cX2),  which  would  prohibit  introduction  of  a  dog 
or  any  other  nonindigenous  animal  or  plant  into  the  area  south  of  60  degrees  south 
latitude.  IAATO  members  would  see  that  their  ships  traveling  to  Antarctica  would 
not  include  any  of  this  material. 

6.  Sec.  7.  ENVIRONMENTAL  ASSESSMENT  OF  ACTIVITIES  WITHIN  ANT- 
ARCTICA p.  15,  par.  (b)  Tourism  and  Other  Nongovernmental  Activities.  As  pointed 
out  earlier,  here  is  another  case  where  representation  from  the  tourism  industry  is 
recommended  in  an  advisory  capacity  on  any  committees  that  relate  to  "regulations 
establishing  procedures  for  the  environmental  assessment  of  tourism  and  other  non- 
governmental activities  *  *  *." 

7.  Sec.  7.  ENVIRONMENTAL  (continued)  *  *  *  ,  p.  16,  par.  (c).  The  Review  peri- 
ods mentioned  are  critical  for  tour  operators,  inasmuch  as  sufficient  lead  time  is  re- 
quired to  plan  for  a  season,  print  brochures,  market  for  passengers,  arrange  for  port 
requirements,  etc.,  etc.  We  see  no  problem  presently  in  the  terms  of  the  Review  sec- 


73 

tion  of  this  Bill,  but  anticipate  that  the  first  trial  at  implementing  the  new  regula- 
tions might  involve  delays.  We  will  cooperate  in  every  way  in  efforts  to  expedite  the 
entire  permitting  procedure. 

8.  Sec.  8.  MONITORING  INSPECTIONS  PLANS  REPORTS  p.  17,  par.  (a)  Mon- 
itoring. We  endorse  the  monitoring  and  observer  program  that  the  National  Science 
Foundation  has  conducted  in  the  last  few  years,  and  welcome  a  continuation  of  that 
or  its  equivalent. 

9.  Sec.  8.  MONITORING  (continued)  *  *  *,  p.  17,  par.  (c)  Land-Based  Contin- 
gency Plans.  Tour  operators  are  presently  investigating  various  means  of  providing 
for  contingency  plans  in  the  event  of  incidents  or  emergency  situations.  Contingency 
plans  are  also  included  in  this  Bill  on  p.  36,  Sec.  16  AMENDMENTS  TO  THE  ACT 
TO  PREVENT  POLLUTION  FROM  SHIPS  par.  (eX2),  which  would  amend  an  exist- 
ing U.S.  Act.  As  I  mentioned  earlier,  virtually  all  tourism  conducted  in  Antarctica 
is  ship-based,  without  shore  facilities,  although  one  IAATO  member  conducts  oper- 
ations in  the  interior  by  means  of  a  flying  service  and  a  temporary  summer  camp. 
Contingency  plans  in  that  regard  have  been  in  place  since  the  operation  began  in 
1987,  with  backup  aircraft  and  search-and-rescue  procedures  an  integral  part  of  the 
activity.  About  1  to  2  percent  of  all  tourism  conducted  in  Antarctica  pertains  to  this 
operation. 

10.  Sec.  9.  REGULATIONS  p.  18,  par.  (b)Schedule  for  Regulations.  As  specified 
in  this  Paragraph — i.e.,  the  regulations  being  promulgated  within  two  years  after 
the  date  of  enactment  of  S.  1427 — we  believe  that  this  provides  adequate  time  to 
prepare  for  any  and  all  requirements  for  tour  operators,  as  well  as  the  development 
of  required  regulations.  I  would  like  to  add  that  the  tour  operators  have  for  some 
years  been  observing  regulations  that  constitute  more  than  what  the  Environmental 
Protocol,  and  this  Bill,  provides  for,  and  will  continue  to  conduct  operations  in  Ant- 
arctica with  the  highest  environmental  standards  that  are  feasible.  The  self-imposed 
Guidelines  for  Visitors  is  an  example,  as  well  as  all  requirements  for  ships  at  sea. 

To  require  compliance  of  the  Protocol  before  all  Treaty  Parties  ratify  it  would  not 
be  consistent  with  Article  23  (Entry  Into  Force)  of  the  Protocol.  Furthermore,  it 
would  be  discriminatory  to  U.S.  Citizens,  as  well  as  the  U.  5.-based  tourism  indus- 
try because  other  countries  not  affected  by  an  early  and  "unofficial"  effective  date 
of  the  Protocol  might  operate  under  different  rules. 

If  all  Treaty  Parties  and  their  citizens  do  not  operate  under  all  terms  of  the  Proto- 
col equally,  and  on  the  same  timetable,  the  Antarctic  Treaty  System  loses  much  of 
its  original  intent.  Artide  23  clearly  provides  a  time-table  for  its  ratification,  namely, 
(and  I  quote)  "This  Protocol  shall  enter  into  force  on  the  thirtieth  day  following  the 
date  of  deposit  of  instruments  of  ratification,  acceptance,  approval  or  accession  by 
all  States  which  are  Antarctic  Treaty  Consultative  Parties  at  the  date  on  which  this 
Protocol  is  adopted."  (End  quote.)  With  regard  to  the  tourism  industry,  it  is  possible 
that  inequitable  dates  of  "Entry  Into  Force"  would  put  U.S. -based  tour  companies 
at  an  extreme  disadvantage  to  foreign  countries  and  could  feasibly  result  in  a  trans- 
fer of  U.S. -based  offices  and  operators  to  other  countries,  thereby  not  only  involving 
a  loss  of  jobs  and  a  disruption  of  U.S.-based  tourism  economy,  but  placing  Antarctic 
tourism  under  the  purview  of  countries  not  taking  such  a  responsible  environmental 
stance  that  the  U.S.  has.  Legal  obligations  that  are  too  restrictive  may  indeed  out- 
weigh the  advantages  sought — which  certainly  does  not  seem  to  be  the  intent  of  the 
enabling  legislation.  It  is  our  belief  that  the  policy  of  the  U.S.  should  not  prejudice 
private  industry,  whether  it  be  within  the  boundaries  of  the  U.S.  or  in  Antarctica. 

H.  Sec.  18.  RELATION  TO  EXISTING  TREATIES  STATUTES  REGULATIONS 
AND  PERMITS  p.  40,  par.  (b)  Repeal  of  Antarctic  Conservation  Act  of  1978.  Until 
now  the  Antarctic  Conservation  Act  of  1978  has  been  a  key  ingredient  of  the  IAATO 
Guidelines  for  Visitors  and  Tour  Operators,  and  in  fact  adherence  to  its  terms  has 
been  a  requirement  for  membership  in  IAATO.  Obviously,  IAATO  will  now  sub- 
stitute relevant  Protocol  language  and  specifics  according  to  this  Bill  (5.1427)  or  any 
other  that  ratifies  the  Protocol. 

SUMMARY 

That  concludes  my  statements  with  regard  to  specific  paragraphs  of  S.  1427,  but 
I  would  like  to  summarize  briefly  the  salient  points  that  tour  operators  can  best  re- 
spond to  and  assist  with  in  the  implementation  of  the  Bill.  We  recognize  that  the 
Protocol  took  great  effort  to  become  a  formal  document  of  the  Antarctic  Treaty,  and 
it  will  be  here  for  a  long  time.  We  also  recognize  that  the  terms  of  the  Protocol, 
and  its  implementing  legislation  by  each  Treaty  Party,  applies  to  all  human  activity 
in  Antarctica,  whether  a  national  science  program,  tourism,  or  any  person,  without 
discrimination.  We  also  believe  that  a  wealth  of  experience  in  Antarctica  has  great 
value,  and  stress  that  tourism  industry  experience  can  be  mutually  beneficial  in  an 
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advisory  capacity  on  any  relevant  committees,  working  groups,  or  review  boards 
that  result  from  passage  of  this  Bill.  We  volunteer  our  representation  in  whatever 
manner  the  responsible  Agencies  might  designate. 

We  also  understand  that  passage  of  a  U.S.  Bill  applies  to  the  U.S.  Antarctic  Pro- 
gram, and  to  U.S.  Citizens,  whereas  the  tourism  industry  consists  of  a  multitude 
of  ship  registries  and  citizenships.  One  of  the  major  objectives  of  LAATO  is  to  apply 
the  content  of  the  Antarctic  Protocol  and  U.S.  implementing  legislation  to  all  activi- 
ties of  the  tourism  industry,  so  that  no  one  individual  or  ship  operator  is  immune 
from  regulations.  Tour  operators  have  the  means  of  doing  this  by  contractual  ar- 
rangements with  the  ship  operators  and  crews  as  well  as  with  Contracts  of  Carriage 
with  the  passengers.  Nearly  all  operators  in  Antarctica  in  the  coming  1993-94  sum- 
mer season  are  members  of  IAATO,  and  we  expect  that  the  others  will  be  joining 
soon  or  not  returning  to  Antarctica  in  the  future.  Membership  in  IAATO  requires 
adherence  to  existing  Guidelines  and  Treaty  regulations,  and  this  continues  in  the 
future  after  ratification  of  the  Protocol.  Tour  operators,  as  a  governing  body,  recog- 
nize the  responsibility  of  keeping  their  own  house  in  order  as  a  means  of  survival 
in  the  business  world,  in  addition  to  a  responsibility  of  maintaining  an  environ- 
mentally safe  planet. 


GUIDELINES  OF  CONDUCT  FOR  ANTARCTICA  VISITORS 

Antarctica,  the  world's  last  pristine  wilderness,  is  particularly  vulnerable  to 
human  presence.  Life  in  Antarctica  must  contend  with  one  of  the  harshest  environ- 
ments on  earth,  and  we  must  take  care  that  our  presence  does  not  add  more  stress 
to  this  fragile  and  unique  ecosystem. 

The  following  Guidelines  of  Conduct  have  been  adopted  by  all  members  of  the 
International  Association  of  Antarctica  Tour  Operators  (IAATO)  and  will  be  made 
available  to  all  visitors  traveling  with  them  to  Antarctica.  With  your  cooperation  we 
will  be  able  to  operate  environmentally-conscious  expeditions  that  protect  anjd  pre- 
serve Antarctica,  leaving  the  continent  unimpaired  for  future  generations. 

Please  thoroughly  study  and  follow  these  guidelines.  By  doing  so,  you  will  make 
an  important  contribution  towards  the  conservation  of  the  Antarctic  ecosystem  and 
minimize  visitor  impact.  It  will  also  help  to  insure  that  you  will  have  a  safe  and 
fulfilling  experience  in  visiting  one  of  the  most  exciting  and  fascinating  places  on 
earth. 

DO  NOT  DISTURB,  HARASS,  OR  INTERFERE  WITH  THE  WILDLIFE 

•  never  touch  the  animals. 

•  maintain  a  distance  of  at  least  15  feet  (4.5  meters)  from  penguins,  all  nesting 
birds  and  true  seals  (crawling  seals),  and  50  feet  (15  meters)  from  fur  seals. 

•  give  animals  the  right-of-way. 

•  do  not  position  yourself  between  a  marine  animal  and  its  path  to  the  water, 
nor  between  a  parent  and  its  young. 

•  always  be  aware  of  your  surroundings;  stay  outside  the  periphery  of  bird  rook- 
eries and  seal  colonies. 

•  keep  noise  to  a  minimum. 

•  do  not  feed  the  animals,  either  ashore  or  from  the  ship. 

Most  of  the  Antarctic  species  exhibit  a  lack  of  fear  which  allows  you  to  approach 
relatively  close;  however,  please  remember  that  the  austral  summer  is  a  time  for 
courting,  mating,  nesting,  rearing  young  and  molting.  If  any  animal  changes  or 
stops  its  activities  upon  your  approach,  you  are  too  close!  Be  especially  careful  while 
taking  photographs,  since  it  is  easy  to  not  notice  adverse  reactions  of  animals  when 
concentrating  through  the  lens  of  a  camera.  Disturbing  nesting  birds  may  cause 
them  to  expose  their  eggs/offspring  to  predators  or  cold.  Maintain  a  low  profile  since 
animals  can  be  intimidated  by  people  standing  over  them.  The  disturbance  of  some 
animals,  most  notably  fur  seals  and  nesting  skuas,  may  elicit  an  aggressive,  and 
even  dangerous,  response. 

DO  NOT  WALK  ON  OR  OTHERWISE  DAMAGE  THE  FRAGILE  PLANTS,  I.E.  LICHENS,  MOSSES 

AND  GRASSES 

Poor  soil  and  harsh  living  conditions  mean  growth  and  regeneration  of  these 
plants  is  extremely  slow.  Most  of  the  lichens,  which  grow  only  on  rocks,  hard-packed 
sand  and  gravel,  and  bones,  are  extremely  fragile.  Damage  from  human  activity 
among  the  moss  beds  can  last  for  decades. 
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LEAVE  NOTHING  BEHIND,  AND  TAKE  ONLY  MEMORIES  AND  PHOTOGRAPHS 

•  leave  no  litter  ashore  (and  remove  any  litter  you  may  find  while  ashore);  dis- 
pose of  all  litter  properly. 

•  do  not  take  souvenirs,  including  whale  and  seal  bones,  live  or  dead  animals, 
rocks,  fossils,  plants,  other  organic  material,  or  anything  which  may  be  of  historical 
or  scientific  value. 

DO  NOT  INTERFERE  WITH  PROTECTED  AREAS  OR  SCIENTIFIC  RESEARCH 

•  do  not  enter  buildings  at  the  research  stations  unless  invited  to  do  so. 

•  avoid  entering  all  officially  protected  areas,  and  do  not  disturb  any  ongoing  sci- 
entific studies. 

Areas  of  special  scientific  concern  are  clearly  delineated  by  markers  and/or  de- 
scribed in  official  records  (the  expedition  staff  know  these  sites).  Scientific  research 
in  Antarctica  is  in  the  interest  of  everyone  *  *  *  visitors,  scientists,  and  laymen. 

HISTORIC  HUTS  MAY  ONLY  BE  ENTERED  WHEN  ACCOMPANIED  BY  A  PROPERLY 

AUTHORIZED  ESCORT 

•  nothing  may  be  removed  from  or  disturbed  within  historic  huts. 

Historic  huts  are  essentially  museums,  and  they  are  all  officially  maintained  and 
monitored  by  various  governments. 

DO  NOT  SMOKE  DURING  SHORE  EXCURSIONS 

Fire  is  a  very  serious  hazard  in  the  dry  climate  of  Antarctica.  Great  care  must 
be  taken  to  safeguard  against  this  danger,  particularly  around  wildlife  areas,  his- 
toric huts,  research  buildings,  and  storage  facilities. 

STAY  WITH  YOUR  GROUP  OR  WITH  ONE  OF  THE  SHIP'S  LEADERS  WHEN  ASHORE 

•  follow  the  directions  of  the  expedition  staff. 

•  never  wander  off  alone  or  out  of  sight  of  others. 

•  do  not  hike  onto  glaciers  or  large  snow  fields,  as  there  is  a  real  danger  of  falling 
into  hidden  crevasses. 

In  addition  to  the  Guidelines  of  Conduct  for  Antarctica  Visitors  adopted  by 
IAATO,  all  visitors  should  be  aware  of  the  Agreed  Measures  for  the  Conservation 
of  Antarctic  Fauna  and  Flora.  This  annex  to  the  Antarctic  Treaty  of  1959  addresses 
the  protection  of  the  environment  and  conservation  of  wildlife.  Citizens  of  any  gov- 
ernment that  has  ratified  the  Antarctic  Treaty  are  legally  bound  by  the  following 
guidelines  of  conduct  in  the  region  south  of  Latitude  60  degrees  South: 

CONSERVATION  OF  WILDLIFE 

Animals  and  plants  native  to  Antarctica  are  protected  under  the  following  five  in- 
struments outlined  in  the  Agreed  Measures: 

1.  Protection  of  Native  Fauna. — Within  the  Treaty  Area  it  is  prohibited  to  kill, 
wound,  capture  or  molest  any  native  mammal  or  bird,  or  any  attempt  at  such  an 
act,  except  in  accordance  with  a  permit. 

2.  Harmful  Interference. — Appropriate  efforts  will  be  taken  to  ensure  that  harm- 
ful interference  is  minimized  in  order  that  normal  living  conditions  of  any  native 
mammal  or  bird  are  protected.  Harmful  interference  includes  any  disturbance  of 
bird  and  seal  colonies  during  the  breeding  period  by  persistent  attention  from  per- 
sons on  foot. 

^.Specially  Protected  Species. — Special  protection  is  accorded  to  Fur  and  Ross 
Seals. 

4.  Specially  Protected  Areas  (SPAs). — Areas  of  outstanding  scientific  interest  are 
preserved  in  order  to  protect  their  unique  natural  ecological  system.  Entry  to  these 
areas  is  allowed  by  permit  only. 

5.  Introduction  of  Non-Indigenous  Species,  Parasites  and  Diseases. — No  species  of 
animal  or  plant  not  indigenous  to  the  Antarctic  Treaty  Area  may  be  brought  into 
the  Area,  except  in  accordance  with  a  permit.  All  reasonable  precautions  nave  to 
be  taken  to  prevent  the  accidental  introduction  of  parasites  and  diseases  into  the 
Treaty  Area. 

Additionally,  the  Marine  Mammal  Protection  Act  of  1972  prohibits  U.S.  citizens 
from  taking  or  importing  marine  mammals,  or  parts  of  marine  mammals,  into  the 
U.S.  Both  accidental  or  deliberate  disturbance  of  seals  or  whales  may  constitute 
harassment  under  the  Act. 

Further,  the  Antarctic  Conservation  Act  of  1978  (U.S.  Public  Law  95-541)  was 
adopted  by  the  United  States  Congress  to  protect  and  preserve  the  ecosystem,  flora 
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and  fauna  of  the  continent,  and  to  implement  the  Agreed  Measures  for  the  Con- 
servation of  Antarctic  Fauna  and  Flora.  The  Act  sets  forth  regulations  which  are 
legally  binding  for  U.S.  citizens  and  residents  visiting  Antarctica. 
Briefly,  the  Act  provides  the  following: 

In  Antarctica  the  Act  makes  it  unlawful,  unless  authorized  by  regulation  or 
permit  issued  under  this  Act,  to  take  native  animals  or  birds,  to  collect  any  spe- 
cial native  plant,  to  introduce  species,  to  enter  certain  special  areas  (SPAs),  or 
to  discharge  or  dispose  of  any  pollutants.  To  "take"  means  to  remove,  harass, 
molest,  harm,  pursue,  hunt,  shoot,  wound,  kill,  trap,  capture,  restrain,  or  tag 
any  native  mammal  or  native  bird,  or  to  attempt  to  engage  in  such  conduct. 
Under  the  Act,  violations  are  subject  to  civil  penalties,  including  a  fine  of  up  to 
$10,000  and  one  year  imprisonment  for  each  violation.  The  complete  text  of  the  Ant- 
arctic Conservation  Act  of  1978  can  be  found  in  the  ship's  library. 

Our  ship's  staff  will  make  certain  that  the  Antarctic  Conservation  Act  and  the 
above  guidelines  are  adhered  to. 

By  encouraging  your  fellow  expeditioners  to  follow  your  environmentally-conscious 
efforts  you  will  help  us  to  ensure  that  Antarctica  will  remain  pristine  for  the  enjoy- 
ment of  future  generations.  Thank  you  in  advance  for  your  cooperation. 


GUIDELINES  OF  CONDUCT  FOR  ANTARCTICA  TOUR  OPERATORS 

1.  Thoroughly  read  the  Antarctic  Conservation  Act  of  1978  (U.S.  Public  Law  95- 
541),  abide  by  the  regulations  set  forth  in  the  Act,  and  brief  your  staff  accordingly. 
Comparable  legislation  for  non-U.S.  countries  should  be  adhered  to  accordingly.  Be 
mindful  of  your  own  actions  and  present  the  best  example  possible  to  the  pas- 
sengers. 

2.  Be  aware  that  under  the  Act,  it  is  prohibited  to  enter  Specially  Protected  Areas 
(SPAs)  and  Sites  of  Special  Scientific  Interest  (SSSIs)  unless  permits  have  been  ob- 
tained in  advance.  Only  those  with  "compelling  scientific  purpose"  are  allowed  per- 
mits to  enter  SPAs,  as  any  entry  could  "jeopardize  the  natural  ecological  system  ex- 
isting in  such  an  area."  SSSIs  are  "sites  where  scientific  investigations  are  being 
conducted  or  are  planned  and  there  is  a  demonstrable  risk  of  interference  which 
would  jeopardize  these  investigations."  Permits  to  enter  SSSIs  are  only  granted  if 
the  "proposed  entry  is  consistent  with  the  management  plan"  for  that  particular 
site. 

3.  Enforce  the  IAATO  Guidelines  of  Conduct  for  Antarctica  Visitors  in  a  consist- 
ent manner.  Please  keep  in  mind,  however,  that  guidelines  must  be  adapted  to  indi- 
vidual circumstances.  For  example,  fur  seals  with  pups  may  be  more  aggressive 
than  without  pups,  and  therefore  passengers  need  to  stay  farther  away;  gentoo  pen- 
guins are  more  sensitive  to  human  presence  than  chinstraps;  penguins  on  eggs  or 
with  small  chicks  are  more  easily  disturbed  than  molting  chicks. 

4.  Hire  a  professional  team,  including  qualified,  well-trained  and  experienced  ex- 
pedition leaders,  cruise  directors,  officers,  and  crew.  Place  an  emphasis  on  lecturers 
and  naturalists  who  will  not  only  talk  about  the  wildlife,  history  and  geology,  but 
also  guide  passengers  when  ashore.  It  is  recommended  that  at  least  75  percent  of 
the  staff  have  previous  Antarctic  experience. 

5.  Hire  Zodiac  drivers  who  are  familiar  with  driving  Zodiacs  in  polar  regions.  Zo- 
diac drivers  should  take  care  not  to  approach  too  close  to  icebergs  or  other  floating 
ice,  or  glaciers  where  calving  is  a  possibility,  or  to  steep  cliffs  where  snow  or  ice 
may  suddenly  slip  down  into  the  sea.  They  should  also  use  caution  not  to  disturb 
wildlife,  which  can  be  very  sensitive  to  engine  noise. 

6.  Educate  and  brief  the  crew  on  the  IAATO  Guidelines  of  Conduct  for  Antarctica 
Visitors,  the  Agreed  Measures  for  the  Conservation  of  Antarctic  Fauna  and  Flora, 
the  Marine  Mammal  Protection  Act  of  1972  and  the  Antarctic  Conservation  Act  of 
1978,  and  make  sure  they  are  consistently  enforced.  We  encourage  tour  operators 
to  give  slide  illustrated  talks  to  the  crew  and  offer  guided  tours  ashore,  in  order  to 
stimulate  the  crew's  interest  in  Antarctica  and  to  make  sure  that  they  also  under- 
stand the  need  for  the  environmental  protection  of  the  region.  Unsupervised  crew 
should  not  be  ashore. 

7.  Have  a  proper  staff-to-passenger  ratio.  Ensure  that  for  every  20  to  25  pas- 
sengers there  is  1  qualified  naturalist/lecturer  guide  to  conduct  and  supervise  small 
groups  ashore. 

8.  Limit  the  number  of  passengers  ashore  to  100  at  any  one  place  at  any  one 
time. 

9.  Brief  all  passengers  thoroughly  on  the  IAATO  Guidelines  of  Conduct  for  Ant- 
arctica Visitors,  the  Agreed  Measures  for  the  Conservation  of  Antarctic  Fauna  and 
Flora,  the  Marine  Mammal  Protection  Act  of  1972  and  the  Antarctic  Conservation 
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Act  of  1978.  It  is  imperative  that  passengers  and  crew  be  briefed  about  the  Acts 
and  Agreed  Measures,  as  well  as  the  specifics  about  the  landing  sites,  prior  to  going 
ashore.  Make  certain  that  passengers  understand  both  the  ethical  and  legal  respon- 
sibilities outlined  in  these  documents. 

10.  When  approaching  whales  or  seals  by  ship  or  by  Zodiac,  the  ship's  officer  on 
the  bridge,  or  the  Zodiac  driver,  should  use  good  judgment  to  avoid  distressing 
them. 

11.  Communicate  your  voyage  itinerary  to  the  other  passenger  vessels  in  order 
to  avoid  over-visitation  of  any  site. 

12.  Give  proper  notice  to  all  research  stations:  72  hours  advance  notice  and  a  24- 
hour  advance  reconfirmation  of  the  ship's  estimated  time  of  arrival  at  all  Antarctic 
research  stations. 

13.  Respect  the  number  of  visits  which  have  been  allocated  by  different  stations, 
for  example  Palmer  and  Faraday,  as  agreed  with  the  NSF  and  BAS,  respectively. 
Comply  with  the  requests  of  the  station  commander — for  example,  the  commander 
at  Arctowski  requests  that  visits  only  be  made  in  the  afternoon. 

14.  Respect  the  work  the  scientists  are  conducting — do  not  disturb  those  working 
while  visiting  the  stations. 

15.  It  is  the  responsibility  of  the  tour  operator  to  ensure  that  no  evidence  of  our 
visits  remains  behind.  This  includes  garbage  (of  any  kind),  marine  pollution,  vandal- 
ism, etc.  Litter  must  never  be  left  ashore. 

16.  Follow  Annex  5  of  the  Marpol  Agreement.  Retain  all  plastic  for  proper  dis- 
posal on  the  mainland.  Wood  products,  glass  and  metal  must  be  compacted  and  dis- 
posed of  well  away  from  land  or  returned  to  the  mainland.  Ensure  that  incinerators, 
if  used,  are  functioning  properly. 

17.  Refrain  from  dumping  bilges  or  treated  sewage  within  12  nautical  miles  of 
land  or  ice  shelves,  or  in  the  vicinity  of  research  stations  where  scientific  research 
is  taking  place.  This  might  inadvertently  affect  the  results  of  scientific  investiga- 
tions, and  could  potentially  harm  the  wildlife. 

18.  Respect  historic  huts,  scientific  markers  and  monitoring  devices. 

Senator  Kerry.  Let  me  begin  with  you.  Is  tourism  in  keeping 
with  the  fundamental  concept  of  a  pristine  wilderness  for  peace 
and  science? 

Mr.  Splettstoesser.  It  all  depends  on  how  you  define 

Senator  Kerry.  What  I  want  to  know  is  whether  there  is  poten- 
tial contradiction  to  this  concept,  as  an  increasing  number  of  tour- 
ists visit  the  Antarctic? 

Mr.  Splettstoesser.  Maybe  it  depends  on  how  tourism  is  de- 
fined. But  if  Antarctica  and  unspoiled  environment,  I  would  hate, 
frankly,  to  see  the  science  programs  kicked  out,  as  well  as  anybody 
else.  Because  I  think  tourists,  or  the  general  public  of  the  world, 
has  a  right  to  see  a  pristine  environment;  and  if  it  is  managed 
properly,  I  do  not  see  anything  wrong  with  it.  So,  I  do  not  see  it 
as  contradictory. 

Senator  Kerry.  Any  other  takers  on  that?  Is  everybody  com- 
fortable with  a  certain  level  of  tourism,  or  is  there  a  level? 

Mr.  Manheim.  Mr.  Chairman,  I  think  when  you  start  to  have  an 
800-passenger,  or  maybe  even  400-passenger  vessels,  offload  their 
passengers  at  pristine  wildlife  breeding  sites  unaccustomed  to 
those  sorts  of  visits,  you  do  start  to  infringe  on  the  concept  of  a 
pristine  wilderness.  And  moreover,  you  start  to  impact  the  very 
species  that  depend  on  that  pristine  wilderness. 

Senator  Kerry.  What  do  you  think  if  we  were  to  establish  cer- 
tain limitations  on  where  people  can  go  and  what  they  can  do,  cre- 
ating in  effect  a  designated  area  that  will  be,  arguably,  "pristine," 
but  in  relation  to  the  overall  size  of  the  continent,  wouldn't  the  im- 
pact be  minimal? 

Mr.  Manheim.  We  undertook  a  study  of  tourism  at  the  EDF  a 
couple  of  years  ago,  and  what  we  found  was  that  most  of  the  tour- 
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ist  visits  are  concentrated  at  only  a  few  sites  in  a  couple  of  dif- 
ferent regions  of  the  continent. 

And  frequently,  the  sites  that  are  visited  are,  of  course,  visited 
because  wildlife  occur  there.  And  in  some  of  those  instances,  there 
were  visits  of  up  to  30  occasions  a  year,  within  an  hour  or  2,  or 
a  day  or  2  of  eacn  other. 

Our  view  is  that  breeding  penguins  and  other  seabirds  are  going 
to  be  impacted  by  those  kinds  of  concentrated,  repetitive  visits,  as 
is  scientific  research  nearby. 

Senator  Kerry.  Mr.  Splettstoesser,  12  tour  vessels,  I  understand, 
will  operate  in  the  Antarctic  waters  this  season.  How  many  of 
those  vessels  are  registered  under  nations  that  have  signed  the 
protocol? 

Mr.  Splettstoesser.  I  do  not  know  the  answer  to  that;  but  I 
know  a  lot  of  them  are  not  registered  in  countries  that  are  not 
party  to  the  protocol,  or  party  to  the  treaty. 

Senator  Kerry.  What  do  you  think  we  can  do  to  deal  with  those 
vessels  that  are  not  under  the  jurisdiction  of  nations  party  to  the 
protocol? 

Mr.  Splettstoesser.  Well,  Mr.  Chairman,  I  think  the  same 
thing  that  the  tour  operators  have  been  doing  for  years.  The  ships 
going  south  of  60,  of  course,  are  all  obligated  to  respond  to  any 
kind  of  marine  regulations,  whether  it  is  MARPOL  or  anything 
else,  including  south  of  60. 

All  the  chartering  companies  that  place  tour  ships  in  the  Ant- 
arctic, no  matter  what  the  country  of  registration,  pass  along  all  of 
the  commonly  accepted  regulations  for  any  other  ships,  as  part  of 
their  contractual  arrangements.  These  are  passed  along  not  only  to 
the  owners  of  the  ships,  the  countries  of  registration,  but  also  any 
passengers  on  the  ship  through  contracts  of  carriage,  no  matter 
what  the  citizenry  of  the  passengers. 

So,  in  effect,  they  are  all  subject  to — in  this  case,  if  S.  1427  be- 
comes law,  they  would  be  subject  to  its  regulations. 

Senator  Kerry.  What  do  you  think  of  the  administration's  pro- 
posal, that  vessel  operators  have  to  agree  to  adhere  to  annex  4? 

Mr.  Splettstoesser.  Well,  I  think  I  have  more  or  less  answered 
that  by  saying,  the  tour  agencies — and,  I  think,  anybody  else  who 
works  in  the  Antarctica — should  agree,  have  to  agree,  and  they 
should  agree  with  whatever  the  regulations  are  that  pass;  and  if 
they  are  unable  to  live  with  them,  they  probably  should  not  be 
there. 

Senator  Kerry.  What  does  your  organization  think  about  citizen 
suits? 

Mr.  Splettstoesser.  Nothing  wrong  with  citizen  suits.  We  had 
a  big  discussion  about  this,  within  the  last  couple  of  weeks  as  a 
matter  of  fact;  and  I  noticed  it  is  in  your  bill.  I  do  not  remember 
the  reference  to  it. 

But  regardless — for  many  years,  of  course,  the  Antarctic  treaty 
parties  have  had,  you  might  say,  a  self-policing  system  which,  in 
many  respects,  has  worked;  and  with  a  few  rare  cases,  I  would  say, 
may  not  have  worked  as  well  as  it  should  have. 

As  long  as  the  police  force,  let  us  say,  is  composed  of  knowledge- 
able and  experienced  individuals,  credible  individuals  in  many  re- 
spects— and  these  days,  people  with  scientific  backgrounds — there 


79 

is  no  problem  with  that,  because  the  right  kinds  of  infractions  can 
be  observed  properly  and  charged,  and  prosecutions  can  be  de- 
fended. 

Any  other  procedure  than  that  could  become  something  like  a 
vigilante  force,  which  could  be  composed  of  overzealous  individuals 
who  will  shout  "Woir  at  the  first  sign  of  any  apparent  infraction. 

So,  as  long  as  citizen  suits,  or  any  other  suits,  are  lodged  appro- 
priately and  with  scientific  credibility,  we  see  no  reason  for  any 
problem. 

Senator  Kerry.  Ms.  Sabella,  do  the  legislative  proposals  before 
us  meet,  in  your  judgment,  the  necessary  balance  between  environ- 
mental protection  and  scientific  research? 

Ms.  Sabella.  I  guess  in  my  judgment,  S.  1427  gives  a  better  shot 
at  striking  that  balance. 

Senator  Kerry.  Why?  What  are  the  distinguishing  features  that 
concern  you? 

Ms.  Sabella.  Well,  first  of  all,  I  think  the  regulatory  structure 
that  that  bill  puts  forward,  particularly  giving  the  EPA  the  author- 
ity to  implement  the  waste  disposal  annex,  is  very  important.  That 
will  go  quite  a  bit  further  than  the  proposal  forwarded  by  the  ad- 
ministration, in  terms  of  protecting  the  environment. 

Also,  within  that  same  provision,  S.  1427  prohibits  incineration, 
which  we  feel  is  very  important.  And  also,  as  we  have  discussed 
earlier,  applies  secondary  treatment  requirements  to  the  sewage 
outfalls  at  McMurdo. 

Senator  Kerry.  Do  you  think  there  is  compelling  definitive  data 
that  suggests  that  it  must  be  secondary  treatment? 

Ms.  Sabella.  I  do  not  know  that  there  is  compelling  data.  I  do 
not  know  to  what  extent  it  has  been  examined.  I  do  know  that 
there  was  a  report  done  in  1981,  at  the  request  of  the  National 
Science  Foundation,  called  the  "McMurdo  Water  Quality  Study," 
that  highlighted  at  that  time  a  number  of  concerns  about  dumping 
sewage,  as  well  as  the  content  of  the  sewage  emissions,  effluents. 

We  also  did  some — Greenpeace  also  did  some  testing  of  the 
McMurdo  effluent,  a  number  of  years  back  now,  in  1989;  and  we 
found  elevated  levels  of  heavy  metals. 

As  Bruce  pointed  out,  earlier  this  year  in  front  of — I  believe  it 
was  earlier  this  year — at  a  hearing  on  the  House  side  on  the  Bou- 
cher bill,  Peter  Wilkniss,  who  was  the  former  head  of  the  National 
Science  Foundation,  stated  very  clearly  that  this  was  the  direction 
that  the  Foundation  was  taking.  And  we  feel  it  is  really  necessary 
to  go  that  way. 

There  are  other  countries  that  have  wastewater  treatment  facili- 
ties in  the  Antarctic.  The  Italians  have  a  very  good  wastewater 
treatment  facility;  and  if  you  went  to  that  station,  they  would  be 
able  to  tell  you  exactly  what  was  coming  out  of  their  pipe.  And  I 
would  be  happy  to  try  to  get  further  information  for  you  on  that. 

Senator  Kerry.  I  would  be  very  happy  if  you  would  do  that,  in 
short  order,  if  you  can. 

What  do  you  think  about  granting  NSF  programmatic  permitting 
authority,  rather  than  issuing  permits  to  individual  researchers? 

Ms.  Sabella.  I  think  that  is  the  situation  that  got  us  in  the  trou- 
ble that  we  find  ourselves  in  now. 
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Senator  Kerry.  What  if  they  did  it  under  this  new  protocol  and 
under  new  implementing  language  that  includes  NEPA;  would  this 
not  facilitate  the  process  and  at  the  same  time  maintain  the  bal- 
ance between  environmental  protection  and  scientific  research? 

Ms.  Sabella.  I  really  do  not  think  that,  by  turning  over  permit- 
ting and  regulatory  authority,  or  sharing  that  authority  through  a 
series  of  concurrences  along  the  lines  that  your  bill  outlines,  will 
unduly  impair  science. 

As  Dr.  Lanzerotti  pointed  out,  his  panel — which  was  composed  of 
scientists,  many  of  which  or  almost  all  of  which,  have  worked  in 
the  Antarctic — concluded  that  it  is  appropriate  for  the  Science 
Foundation  to  gain  the  concurrence  of  other  agencies  with  relevant 
expertise,  when  making  permitting  decisions. 

Senator  Kerry.  Dr.  Lanzerotti,  I  get  a  sense  that  you  basically 
recommend  against  specific  environmental  standards? 

Dr.  Lanzerotti.  I  am  not  sure  I  understand  the  question. 

Senator  Kerry.  I  am  referring  to  the  NRC  report. 

Dr.  Lanzerotti.  Yes. 

Senator  Kerry.  You  recommend  that  the  implementing  legisla- 
tion and  the  regulations  ought  to  be  based  on  substantive  require- 
ments? 

Dr.  Lanzerotti.  Yes. 

Senator  Kerry.  And,  that  there  should  not  be  a  prescription  for 
meeting  the  requirements  of  the  protocol.  I  am  wondering  what 
that  really  means.  Is  that  saying,  "Do  not  create  specific  environ- 
mental standards"? 

Dr.  Lanzerotti.  No,  it  does  not  say  that.  We  wrestled  a  long 
time  with  that,  and  we  wrestled  in  trying  to  explain  it;  and  I  am 
not  sure  I  can  do  a  very  good  job,  other  than  what  I  have  said  here 
today. 

But  let  me  give  a  specific  example,  which  I  am  not  sure  is  specifi- 
cally related  to  what  you  have  just  asked.  But  let  me  give  you  an 
example  anyway.  In  the  protocol,  there  is  a  specific  provision  for 
the  requirement  that  no  disposal  of  batteries  be  made  in  the  Ant- 
arctic, which  we  address  in  our  report.  In  the  administration  bill, 
they  repeat  that  language. 

However,  the  protocol  could  well  be  modified  with  regard  to  dis- 
posal of  batteries.  Because  it  would  appear — if  article  II(l)(b)  of  the 
protocol  was  directed  at  the  safe  and  ecologically  sound  disposal 
and  removal  of  larger,  more  noxious  batteries,  rather  than  those 
used  in  research  purposes  for  studies  of  the  atmosphere  or  in  flash- 
lights for  personal  use,  for  example — it  could  be  so  modified.  If  leg- 
islation specifically  said  batteries  were  prohibited  in  the  Antarctic, 
and  the  protocol  then  got  modified  to  point  out  that  personal  flash- 
light batteries  were  OK,  or  flashlight  batteries  on  balloons 

Senator  Kerry.  But  that  is  getting  very  detailed. 

Dr.  Lanzerotti.  Yes. 

Senator  Kerry.  Then,  you  are  distinguishing  that  kind  of  detail 
from  the  standards  that  are  established  by  NEPA  or  some  other 
statute? 

I  wonder  also  if  you  are  simply  saying,  "We  should  try  to  apply 
and  live  by  these  environmental  principles,  as  they  are  laid  out  in 
article  3,  but  do  not  be  more  specific  or  more  stringent  than  that." 
But  you  are  not  saying  that? 
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Dr.  Lanzerotti.  That  is  right. 

Senator  Kerry.  But  you  are  also  saying,  "Do  not  get  down  to  the 
level  of  battery  choices  ? 

Dr.  Lanzerotti.  Yes,  yes.  But  that  is  an  important  consider- 
ation. 

Senator  Kerry.  Well,  I  do  not  think  we  do  that.  I  do  not  think 
either  of  the  implementing  pieces  in  front  of  us  do  that;  do  they? 

Dr.  Lanzerotti.  The  administration  bill  calls  out  "batteries"  spe- 
cifically, for  example.  I  do  not  want  to  get  hung  up  on  a  trivia,  but 
if  we  are  worried  about  the  atmosphere  in  the  Antarctic,  we  have 
to  fly  some  balloons  to  study  the  atmosphere;  and  those  balloons 
have  to  be  powered,  and  those  batteries  are  on  there.  And  they  are 
going  to  come  down  somewhere  where  you  cannot  retrieve  them. 
And  the  only  way  we  are  going  to  be  able  to  understand  some  of 
the  atmosphere  is  to  fly  those  balloons. 

But  that  is  a  decision  that  the  American  public  has  to  make,  as 
to  whether  they  want  to  understand  the  atmosphere.  Then  you 
have  to  ask  the  scientists,  "What  is  the  best  technique  to  use?"  I 
mean,  the  scientists  are  not  advocating  they  want  to  fly  balloons. 

Senator  Kerry.  What  is  the  process  that  you  suggest  we  imple- 
ment, in  order  to  define  what  you  have  called  the  de  minimis  im- 
pact on  science  projects? 

Dr.  Lanzerotti.  Well,  we  have  included  some  verbiage  in  the  re- 
port; and  we  also  have  listed  some  examples.  And  it  is  partially, 
but  not  totally,  based  upon  the  time  scales  for  natural  variations. 
The  determination  of  whether  an  impact  is  transitory  should  be 
based  upon  time  scales  of  natural  variations. 

And  that  really  is  quite  variable.  We  point  out,  for  some 
ecosystems,  the  annual  cycles  of  light  and  dark  are  one-time  scale. 
We  point  out  that  a  certain  investigation  in  a  penguin  colony,  for 
example,  might  be  de  minimus.  But  if  you  had  a  thousand  such 
studies,  all  sampling  in  the  same  colony,  it  certainly  would  not  be 
minor  or  transitory. 

We  go  into  some  detail  in  the  report,  to  try  to  give  examples  that 
would  be  illustrative,  and  may  cover  the  issues  that  would  arise  in 
other  specific  instances. 

Senator  Kerry.  I  did  not  ask  Mr.  Scully  or  Dr.  Sullivan  what 
their  reaction  to  that  is,  but  we  can  follow  up  on  that  at  some  other 
point  in  time. 

I  would  imagine  there  might  be  considerable  resistance  to  estab- 
lishing de  minimis  impacts  which  would  not  be  subject  to  environ- 
mental impact  assessments? 

Dr.  Lanzerotti.  Excuse  me,  I  am  sorry? 

Senator  Kerry.  I  said,  I  would  imagine  there  might  be  consider- 
able resistance  to  adopting  such  a  specific  charter. 

Dr.  Lanzerotti.  Such  as? 

Senator  Kerry.  Such  as  you  have  just  described. 

Dr.  Lanzerotti.  Based  upon  this,  time  scales  of  natural  vari- 
ation? 

Senator  Kerry.  Yes. 

Dr.  Lanzerotti.  Well,  I  mean,  this  was  approached  from  a 
rather 

Mr.  Scully.  I  do  not  wish  to  prolong  things,  Mr.  Chairman.  But 
first,  the  "minor  and  transitory"  is  not  a  substantive  standard  as 
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the  threshold  for  environmental  impact  assessment.  It  is  not  a  re- 
quirement that  all  activities  meet  that  standard.  It  is,  that  is  what 
triggers  the  environmental  assessment.  That  is  point  1. 

Now,  point  2,  is  that  we  are  not  trying  to  write  everything  that 
has  to  be  done.  If,  as  we  have  tried  to  do,  you  blend  the  protocol 
and  NEPA,  we  have  not  tried  to  repeat  all  the  provisions  that  exist 
under  NEPA.  In  terms  of  how  specific  regulations  under  NEPA  are 
done,  that  is  where  they  should  be  addressed.  But  you  should  not 
try  to  include  all  the  detail  in  the  legislation. 

Senator  Kerry.  I  would  agree  with  that.  That  would  be  my  reac- 
tion, and  that  is  what  I  was  saying. 

Dr.  Lanzerotti.  Fine.  I  think  that  this  is  related  to  your  pre- 
vious question,  and  I  would  like  to  expand  on  that  a  little  bit. 

The  committee  absolutely  recognized  that  standards  have  to  be 
established  consistent  with  those  of  the  United  States;  no  question. 
And  if  your  question  was  questioning  me  on  that,  I  am  sorry  if  I 
had  some  problem. 

Senator  Kerry.  Thank  you  for  clarifying  that  point. 

Dr.  Lanzerotti.  But  we  do  want  to  point  out  that  the  differences 
between  the  Antarctic  environment  and  the  more  temperate  envi- 
ronment of  the  United  States  for  which  standards  have  been  estab- 
lished, which  you  explored  with  Dr.  Sullivan,  may  be  sufficiently 
significant,  such  that  clean  air  and  clean  water  standards  used 
here  may  not  be  directly  applicable.  It  may  require  some  research 
to  find  out  exactly  what  those  should  be,  in  a  specific  instance. 

Senator  Kerry.  I  have  a  number  of  other  questions,  but  unfortu- 
nately, I  have  a  discussion  with  the  Attorney  General  that  I  have 
to  attend  to.  Therefore,  I  will  leave  the  record  open  until  the  end 
of  this  week  and  we  will  submit  a  few  additional  questions  so  we 
have  your  responses  on  the  record.  I  want  to  have  them  on  the 
record  because  we  are  getting  some  very  detailed  and  useful  an- 
swers. 

Let  me  ask  you  Mr.  Manheim,  the  administration  says  that  the 
principles  contained  in  article  III  are  legally  binding,  and  they  pro- 
vide the  basis  to  address  those  situations  that  are  not  specifically 
addressed  by  the  provisions  of  the  protocol.  You  find  that  inad- 
equate, why? 

Mr.  Manheim.  Because,  Mr.  Chairman,  in  our  view,  the  prin- 
ciples establish  separate  requirements  from  those  already  con- 
tained within  the  annexes;  and  their  implementation  should  not  be 
based  on  the  exercise  of  discretion  by  an  agency. 

In  other  words,  if  there  is  something  that  is  going  to  occur  in 
Antarctica,  it  should  be  reviewed  for  compliance  first  with  the  prin- 
ciples; and  second,  with  the  various  legal  requirements  that  exist 
within  the  annexes. 

Senator  Kerry.  So,  how  would  you  strengthen  the  implementa- 
tion of  article  III? 

Mr.  Manheim.  I  would  take  the  principles  that  have  been  set  out 
in  the  statement  of  national  policy  in  the  administration  proposal, 
and  make  that  something  other  than  a  national  policy,  like  a  re- 
quirement. 

Senator  Kerry.  What  do  you  get  out  of  that?  What  do  you  think 
you  get,  a  stricter  standard  of  enforcement? 
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Mr.  Manheim.  Well  yes,  you  do.  In  fact,  the  principles  call  upon 
parties  to  modify,  suspend,  or  cancel  any  operations  inconsistent 
with  those  principles.  They  also  require  monitoring 

Senator  Kerry.  Why  is  that  not  adequate?  Why  is  the  statement 
of  principles  not  adequate? 

Mr.  Manheim.  You  mean,  a  statement  of  national  policy?  I  just 
do  not  think  it  is  enforceable.  I  am  not  sure  how  you  would 

Senator  Kerry.  Are  you  suggesting  that,  as  a  statement,  it  is  not 
enforceable;  but,  if  they  were  incorporated  elsewhere  in  the  imple- 
menting language  they  would  be  enforceable? 

Mr.  Manheim.  To  put  it  baldly,  I  think  you  require  U.S.  nation- 
als to  comply  with  the  principles,  prior  to  embarking  for  Antarctica. 
And  you  can  do  that  through  the  environmental 

Senator  Kerry.  Why  has  that  not  happened,  by  virtue  of  signing 
the  protocol,  and  ratifying  it,  and  then  passing  implementing  lan- 
guage? 

Mr.  Manheim.  It  should  happen  that  way;  except  that,  in  this 
fashion,  by  placing  it  in  a  statement  of  national  policy  and  then 
asking  agencies  to  exercise  their  residual  authority  to  implement 
this  policy  when  they  deem  it  appropriate,  you  do  not  achieve  the 
requirement  that  activities — before  they  occur  in  Antarctica — are 
consistent  with  those  principles. 

Senator  Kerry.  I  see. 

Mr.  Manheim.  In  other  words,  the  agency  may  not 

Senator  Kerry.  So,  in  other  words,  what  you  are  really  saying 
is  that  while  one  could  bring  suit  on  those  principles,  you  want  a 
specific  requirement  in  the  implementing  language  that  they  must 
comply  with  the  principles? 

Mr.  Manheim.  Well,  no.  This  is,  I  think  it  is 

Senator  Kerry.  The  protocol  is  U.S.  law. 

Mr.  Manheim.  This  is  simply  implementing  the  protocol,  in  a 
way  that  makes  it  enforceable.  It  is  implementing  the  principles, 
in  a  way  that  makes  them  legally  binding. 

Senator  Kerry.  And  you  are  suggesting  that,  absent  that,  there 
is  a  legal  gap  here? 

Mr.  Manheim.  That  is  correct.  That  is  correct,  absent  the  exer- 
cise of  discretion  by  an  agency,  which  will  take  up  to  2V2  years  or 
3  years  to  pursue. 

Senator  Kerry.  Dr.  Lanzerotti,  in  your  study  you  say  that  a  spe- 
cial group  should  be  established  for  general  oversight  and  review 
of  the  activities,  including  major  logistic  facilities,  environmental 
monitoring,  NSF  program  actions,  et  cetera.  Can  you  be  more  spe- 
cific, as  to  what  kind  of  group  you  mean?  Is  this  advisory  or  is  this 
an  independent  agency? 

Dr.  Lanzerotti.  Well,  we  felt  that  it  was  inappropriate  for  us  to 
make  recommendations  on  how  the  Federal  Government  should  or- 
ganize itself.  But  in  our  report,  we  give  an  example  of  what  we 
think  might  be  appropriate  there;  and  I  am  rapidly  searching  for 
that  recommendation  here,  so  I  can 

Senator  Kerry.  Well,  we  can  look  it  up,  do  not  worry. 

Dr.  Lanzerotti  [continuing]  Quote  it  accurately.  But  we  did 
make  the  recommendation  for  a  special  group  and  its  function.  But 
we  did  not  make  a  recommendation  of  how  it  should  be  convened. 
We  do  give  that  example,  as  I  said. 
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Senator  Kerry.  In  other  words,  you  want  some  kind  of  group  or 
commission  to  oversee  implementation  and  adherence  to  the  proto- 
col? 

Dr.  Lanzerotti.  Yes,  but  I  would  not  use  the  words,  "looking 
over  the  shoulder."  I  would  say  that  this  group  would  act  in  the 
best  interests  of  the  United  States,  to  look  at  the  entire  program 
that  the  United  States  is  pursuing. 

Sarah  just  pointed  out  to  me  here,  on  page  64 — may  I  read  this, 
please? 

Senator  Kerry.  Sure. 

Dr.  Lanzerotti.  [Reading.] 

The  committee  believes  that  this  last  responsibility  is  best  vested  in  a  group,  not 
a  single  agency.  One  option  would  be  to  expand  the  scope  of  the  Antarctic  Policy 
Group  of  the  national  Security  Council,  perhaps  via  standing  committee,  to  include 
this  responsibility. 

But  again,  that  is  only  a  suggestion. 

Senator  Kerry.  I  understand. 

Dr.  Lanzerotti.  But  it  is  to  act  in  the  best  interests  of  the  Unit- 
ed States  in  the  Antarctic,  not  looking  over  the  shoulder  of  any  par- 
ticular agency  or  agencies. 

Senator  Kerry.  I  do  not  know  if  that  is  a  distinction  without  a 
difference  or  not. 

Dr.  Lanzerotti.  Well,  I  would  like  to  think  that  it  is. 

Senator  Kerry.  Well,  you  keep  thinking  that,  and  we  will  figure 
it  out.  I  do  not  mean  that  to  be  taken 

Dr.  Lanzerotti.  No,  I  absolutely  understand  you. 

Senator  Kerry.  Thank  you  to  everyone  here  today.  I  think  we 
have  some  work  to  do. 

We  need  to  pull  together  some  of  the  loose  ends  of  this.  I  hope 
we  can  do  that  in  short  order  and  I  look  forward  to  working  with 
various  interested  parties  and  appropriate  parties,  to  get  that  done. 

Dr.  Lanzerotti.  Well,  our  committee  is  certainly  willing  to  an- 
swer additional  questions. 

Senator  Kerry.  Well,  we  want  to  try  to  see  if  we  can  get  this  leg- 
islation on  a  fast  track,  if  possible.  It  is  a  dirty  word  around  here, 
but  we  will  try. 

We  stand  adjourned.  The  records  stays  open  for  another  week. 
Thank  you. 

[Whereupon,  at  4:40  p.m.,  the  hearing  was  adjourned.] 
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Letter  From  Bruce  S.  Manheim,  Jr.,  Senior  Attorney,  Environmental 

Defense  Fund 

October  27,  1993. 
Senator  John  F.  Kerry, 
U.S.  Senate, 
Washington,  DC    20510 

DEAR  SENATOR  KERRY:  Thank  you  for  the  opportunity  to  testify  at  the  October  20, 
1993  hearing  of  the  Senate  Commerce,  Science,  and  Transportation  Committee  on 
implementing  legislation  for  the  Protocol  on  Environmental  Protection  to  the  Ant- 
arctic Treaty.  As  I  promised  at  that  hearing,  this  letter  sets  out  a  more  detailed  ex- 
planation of  the  most  significant  flaws  in  the  recently  submitted  proposal  by  the  ad- 
ministration for  implementing  legislation.  I  request  that  this  letter  be  included  as 
part  of  the  record  for  the  October  20,  1993  hearing. 

Specifically,  this  letter  describes  how  the  administration  proposal:  (1)  seeks  to 
overrule  a  recent  federal  appeals  court  decision  by  carving  out  a  gaping  loophole  al- 
lowing agencies  to  avoid  compliance  with  the  National  Environmental  Policy  Act 
(pgs.  2-5);  (2)  would  weaken  the  Antarctic  Conservation  Act  and  other  federal  stat- 
utes protecting  Antarctic  wildlife  by  allowing  incidental  taking  (pgs.  5-7);  (3)  elimi- 
nates that  Act  s  mandate  to  create  a  comprehensive  program  governing  all  sources 
of  pollution  in  Antarctica  (pgs.  7-9);  (4)  would  permit  incineration  to  proceed  in  Ant- 
arctica and  not  allow  the  Environmental  Protection  Agency  to  veto  that  decision 
(pgs.  9-11);  (5)  authorizes  discharges  of  untreated  sewage  into  Antarctic  waters  pur- 
suant to  standards  weaker  than  those  in  the  Clean  Water  Act  (pgs.  11-13);  (6)  falls 
to  prohibit  government  vessels  from  discharging  wastes,  including  plastics  and  gar- 
bage, overboard  in  Antarctica  in  contravention  of  the  Act  to  Prevent  Pollution  from 
Ships  (pg.  13);  (7)  narrowly  construes  and  improperly  implements  legally  binding  re- 
quirements in  Artide  3  of  the  Protocol  (pgs.  13-15);  (8)  indefinitely  defers  any  signifi- 
cant action  to  control  a  burgeoning  tourist  industry  in  Antarctica  (pgs.  15-18);  and 
(9)  fails  to  include  a  citizen  suit  provision  (unlike  16  other  environmental  laws)  and 
does  not  authorize  other  federal  agencies  to  bring  enforcement  actions  against  other 
agencies  that  violate  the  Act's  provisions  (pgs.  18-20). 

AVOIDING  COMPLIANCE  WITH  THE  NATIONAL  ENVIRONMENTAL  POLICY  ACT 

The  National  Environmental  Policy  Act  ("NEPA")  requires  all  federal  agencies  to 

firepare  an  environmental  impact  statement  ("EIS")  in  connection  with  any  proposal 
or  a  major  action  "significantly  affecting  the  quality  of  the  human  environment." 
42  U.S.C.  §4332(2XC).  Following  passage  of  the  Act  in  1970,  the  National  Science 
Foundation  ("NSF")  promulgated  regulations  applying  this  requirement  to  its  deci- 
sions about  actions  in  Antarctica.  See  39  Fed.  Reg.  3544,  3547  (Jan.  28,  1974)  (EIS 
"requires  assessment  of  the  proposed  action  as  it  affects  both  the  national  and  inter- 
national environment.")  (codified  at  45  C.F.R.  §  640.3(e)  (1977)).  However,  following 
issuance  of  Executive  Order  12114  in  1979,  it  refused  to  comply  with  NEPA  for  its 
actions  in  Antarctica  until  it  was  forced  to  do  so  by  a  federal  appeals  court  ruling 
earlier  this  year.  Specifically,  in  Environmental  Defense  Fund  v.  Massey,  986  F.2d 
528  (D.C.  Cir.  1993),  Chief  Judge  Mikva,  writing  for  a  unanimous  panel  of  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit,  concluded  that  NEPA  governs  NSF's  decision 
to  build  and  operate  two  incinerators  in  Antarctica.  As  the  Court  noted,  if  such  ac- 
tions were  not  subject  to  NEPA,  then  NSF's  environmental  decision-making  would 
not  be  subject  to  public  scrutiny  and  judicial  review.  As  a  practical  matter,  the  ab- 
sence of  such  oversight  has  resulted  in  NSF  preparing  fewer  assessments  and  caus- 
ing more  environmental  harm  to  the  Antarctic  environment. 

Now,  the  administration  proposal  seeks  to  carve  out  a  gaping  loophole  that  will 
allow  agencies  such  as  NSF  to  avoid  compliance  with  NEPA.  Under  Section  7(b)  of 
its  bill,  the  administration  proposes  to  exempt  from  NEPA  any  "Antarctic  joint  ac- 
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tivity"  where  the  Secretary  of  State,  in  cooperation  with  the  lead  U.S.  agency  plan- 
ning such  activity,  determines  that  another  Protocol  party  is  "coordinating  imple- 
mentation of  environmental  impact  assessment  procedures  for  that  activity."  The 
administration  proposal  broadly  defines  the  term  "Antarctic  joint  activity"  to  mean 
"any  federal  activity  in  Antarctica  which  is  proposed  to  be  conducted,  or  which  is 
conducted,  jointly  or  in  cooperation  with  one  or  more  foreign  governments,  as  de- 
fined in  regulations  promulgated  by  such  agencies  as  the  President  may  designate." 
Moreover,  the  proposal  provides  that  determinations  by  the  Secretary  of  State,  "and 
agency  actions  and  decisions  in  connection  with  assessments  of  impacts  of  Antarctic 
ioint  activities,  shall  not  be  subject  to  judicial  review."  If  these  provisions  become 
law,  the  relevant  agency  (i.e.,  NSF)  will  no  doubt  seek  to  persuade  another  govern- 
ment to  take  the  lead  on  "joint  projects"  and  thereby  avoid  compliance  with  NEPA. 
This  will  be  particularly  problematic  since  arguably  any  number  of  activities  under- 
taken in  Antarctica  are  done  so  either  jointly  or  in  cooperation  with  other  govern- 
ments, and  no  one  will  have  the  right  to  go  to  court  to  question  the  federal  agency's 
compliance  with  NEPA  or  even  the  Protocol's  assessment  provisions. 

This  sweeping  exception  from  NEPA  flies  in  the  face  of  NSF's  implementation  of 
NEPA  through  the  1970's  when  it  undertook  a  number  of  joint  research  projects 
with  other  countries  and  it  prepared  EISs  under  NEPA  for  at  least  two  such  efforts. 
See  38  Fed.  Red.  23488  (Aug.  30,  1973),  39  Fed.  Reg.  5508  (Feb.  13,  1974)  (Dry  Val- 
ley Drilling^ Project);  and  39  Fed.  Red.  39934  (Nov.  12,  1974)  (Ross  Ice  Shelf  Project). 
The  State  Department  also  prepared  EISs  under  NEPA  for  two  international  agree- 
ments governing  Antarctica.  See  39  Fed.  Reg.  30169  (Aug.  21,  1974)  (Antarctic  Seals 
Convention);  43  Fed.  Reg.  4475  (Feb.  2,  1978)  (Antarctic  Marine  Living  Resources 
Convention).  Indeed,  the  administration  proposal  is  nothing  short  of  an  attempt  to 
overrule  the  Massey  derision.  There,  NSF  argued  that  its  incineration  of  wastes  at 
McMurdo  Station  was  undertaken  in  cooperation  with  other  nations  and  that  appli- 
cation of  NEPA  to  its  Antarctic  activities  would  jeopardize  joint  projects.  Moreover, 
NSF  asserted  that  the  Protocol's  environmental  assessment  procedures  somehow 
conflicted  with,  and  would  prevent  compliance  with,  NEPA.  Yet,  as  set  out  below 
in  language  from  the  Massey  decision,  both  of  these  arguments  were  flatly  rejected 
by  the  Appeals  Court: 

Although  NSF  concedes  that  NEPA  only  seeks  to  regulate  the  decisionmaking 
process  of  federal  agencies,  and  that  this  case  does  not  present  a  conflict  be- 
tween U.S.  and  foreign  sovereign  law,  NSF  still  contends  that  the  presumption 
against  extraterritoriality  controls  this  case.  In  particular,  NSF  argues  that  the 
EIS  requirement  will  interfere  with  U.S.  efforts  to  work  cooperatively  with 
other  nations  toward  solutions  to  environmental  problems  in  Antarctica.  In 
NSF's  view,  joint  research  and  cooperative  environmental  assessment  would  be 
"placed  at  risk  of  NEPA  injunctions,  making  the  U.S.  a  doubtful  partner  for  fu- 
ture international  cooperation  in  Antarctica. 
NSF  also  argues  that  the  Protocol  on  Environmental  Protection  to  the  Antarctic 
Treaty,  which  was  adopted  and  opened  for  signature  on  October  4,  1991,  would,  if 
adopted  by  all  the  proposed  signatories,  conflict  with  the  procedural  requirements 
adopted  by  Congress  for  the  decisionmaking  of  federal  agencies  under  NEPA.  Ac- 
cording to  NSF,  since  NEPA  requires  the  preparation  of  an  EIS  for  actions  with  po- 
tentially "significant"  impacts,  while  the  Protocol  requires  an  environmental  analy- 
sis even  for  actions  with  "minor  or  transitory"  impacts  on  the  Antarctic  environ- 
ment, the  two  regulatory  schemes  are  incompatible  and  will  result  in  international 
discord. 

We  find  these  arguments  unpersuasive  *  *  *  We  are  unable  to  comprehend  the 
difficulty  presented  by  the  two  standards  of  review.  It  is  clear  that  NSF  will  have 
to  perform  fewer  studies  under  NEPA  than  under  the  Protocol,  and  where  an  EIS 
is  required  under  NEPA,  it  would  not  strain  a  researcher's  intellect  to  indicate  in 
a  single  document  how  the  environmental  impact  of  the  proposed  action  is  more 
than  'minor"  and  also  more  than  "significant." 

More  importantly,  we  are  not  convinced  that  NSF's  ability  to  cooperate  with  other 
nations  in  Antarctica  in  accordance  with  U.S.  foreign  policy  will  be  hampered  by 
NEPA  injunctions  *  *  *  Since  NEPA  imposes  no  substantive  requirements,  U.S.  for- 
eign policy  interests  in  Antarctica  will  rarely  be  threatened,  except  perhaps  where 
the  time  required  to  prepare  an  EIS  would  itself  threaten  international  cooperation 
*  *  *  or  where  the  foreign  policy  interests  at  stake  are  particularly  unique  and  deli- 
cate. Thus,  contrary  to  NSF's  assertions,  where  U.S.  foreign  policy  interests  out- 
weigh the  benefits  of  the  EIS  requirement,  NSF's  efforts  to  cooperate  with  foreign 
governments  regarding  environmental  practices  in  Antarctica  will  not  be  frustrated 
by  forced  compliance  with  NEPA. 

Applying  the  presumption  against  extraterritoriality  here  [thereby  precluding  ap- 
plication of  NEPA]  would  result  in  a  federal  agency  being  allowed  to  undertake  ac- 
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tions  significantly  affecting  the  human  environment  in  Antarctica,  an  area  over 
which  the  United  States  has  substantial  interest  and  authority,  without  ever  being 
held  accountable  for  its  failure  to  comply  with  the  decisionmaking  procedures  insti- 
tuted by  Congress — even  though  such  accountability,  if  was  enforced,  would  result 
in  no  conflict  with  foreign  law  or  threat  to  foreign  policy. 

Clearly,  like  the  Court  of  Appeals,  the  Committee  should  reject  the  administra- 
tion's effort  to  avoid  NEPA  compliance  for  its  Antarctic  activities.1 

ALLOWING  INCIDENTAL  TAKING  UNDER  THE  ANTARCTIC  CONSERVATION  ACT 

Under  the  Antarctic  Conservation  Act  ("ACA"),  NSF  may  only  issue  permits  au- 
thorizing the  taking  of  native  mammals  or  birds  for  "the  purpose  of  providing  speci- 
mens for  scientific  study  or  scientific  information,  or  specimens  for  museums,  zoolog- 
ical gardens,  or  other  educational  or  cultural  institutions  or  uses."  16  U.S.C. 
§  2404(eX2XAXi).  However,  because  of  the  Bush  Administration's  insistence  during 
the  Protocol  negotiations,  Article  3(2Xc)  of  Annex  II  of  the  Protocol  authorizes  par- 
ties to  issue  permits  for  "taking"  and  "harmful  interference"  of  Antarctic  wildlife  "to 
provide  for  the  unavoidable  consequences  of  scientific  activities  not  otherwise  au- 
thorized *  *  *  or  of  the  construction  and  operation  of  scientific  support  facilities." 
Hence,  while  the  Protocol  was  meant  to  strengthen  environmental  protection  in  Ant- 
arctica, it  contains  a  potentially  sweeping  loophole  that  would  permit  federal  agen- 
cies such  as  NSF  and  the  Coast  Guard  to  engage  in  activities  resulting  in  takings 
that  are  currently  unlawful  under  the  ACA  and  other  federal  statutes  such  as  the 
Marine  Mammal  Protection  Act  and  the  Migratory  Bird  Treaty  Act. 

Unfortunately,  the  administration  now  proposes  to  incorporate  this  loophole  into 
U.S.  law  by  authorizing  NSF,  with  the  concurrence  of  NOAA,  to  permit  taking  or 
harmful  interference  "for  consequences  of  scientific  activities,  or  of  the  construction 
and  operation  of  scientific  support  facilities,  which  the  Director  has  determined  are 
unavoidable."  2  (See  Section  5(g)(3XA)(iii)).  In  support  of  this  provision,  administra- 
tion officials  contend  that  incidental  taking  was  never  prohibited  under  the  ACA. 
That  assertion,  however,  conflicts  directly  with  the  Act's  plain  language  and  its  leg- 
islative history.  Indeed,  as  introduced,  Section  6  of  the  bill  that  ultimately  became 
the  ACA  provided  that  the  Director  of  NSF  could  "by  permit  or  regulation  authorize 
such  activities  as  he  finds  are  necessary  for  the  establishment,  supply,  and  oper- 
ation of  stations  in  Antarctica."3  However,  following  markup  by  the  House  Mer- 
chant Marine  and  Fisheries  Committee,  that  exception  was  deleted.  Hence,  it  can 
be  presumed  that  Congress  did  not  intend  to  permit  takings  of  Antarctic  wildlife  in- 
cidental to  the  construction  and  operation  of  bases  or  to  the  conduct  of  research  ac- 
tions in  Antarctica.4 

Indeed,  until  only  recently,  NSF  had  interpreted  the  ACA  to  prohibit  incidental 
taking  (including  harassment)  of  Antarctic  wildlife  in  connection  with  research  ac- 
tivities. In  January  1988,  it  informed  the  Merchant  Marine  and  Fisheries  Commit- 
tee that  a  scientist  undertaking  a  survey  of  seals  violated  the  Act  when  his  heli- 
copter flew  too  close  to  a  breeding  penguin  colony  and  scattered  the  birds,  exposing 
their  eggs  to  scavenging  skuas.  Specifically,  NSF  advised  the  Committee  that: 

The  Division  of  Polar  Programs  has  just  completed  its  investigation  of  this 
incident,  which  involves  a  potential  violation  of  the  Antarctic  Conservation  Act 
*  *  *  After  reviewing  all  of  the  information  related  to  the  incident,  we  have 
concluded  that  the  letter  and  intent  of  Section  670.4(a)  of  the  ACA  was  violated. 
Although  the  disturbance  was  unintentional,  it  reflects  errors  of  judgment  by 
both  the  scientist  and  U.S.  Coast  Guard  air  crew  involved.  We  have  informed 
all  involved  of  the  importance  we  attach  to  the  need  for  strict  adherence  to  the 
ACA.  See,  Letter  to  Walter  B.  Jones,  Chairman,  House  Committee  on  Merchant 


JThe  Committee  should  also  reject  other  provisions  in  the  administration  proposal  that  would 
undercut  NEPA  compliance.  These  provisions  include  limiting  NEPA  compliance  solely  to  Sec- 
tion 102(2XC)  even  though  other  provisions  in  NEPA  create  obligations  (Section  7(aXlXB));  ex- 
empting NEPA  compliance  in  connection  with  any  permitting  decision  under  the  Act  (Section 
7(h));  and  creating  an  exception  for  emergencies  that  goes  well  beyond  that  provided  in  the 
Council  on  Environmental  Quality  regulations  implementing  NEPA  (Section  7(e). 

2This  loophole  may  be  even  more  troubling  that  it  first  appears  because,  under  the  adminis- 
tration proposal,  it  would  not  be  subject  to  NEPA  compliance.  As  a  result,  it  is  unclear  whether 
the  determination  by  the  Director  that  the  consequences  of  a  particular  action  may  or  may  not 
be  avoidable  will  be  accompanied  by  an  analysis  of  alternatives  to  the  proposed  action. 

3 See  H.R.  7749,  95th  Cong.,  1st  Sess.  §6  (1977)  in  Antarctic  Fauna  and  Flora  Conservation 
Act  Hearings  before  the  Subcomm.  on  Fisheries  and  Wildlife  Conservation  and  the  Environ- 
ment of  the  House  Comm.  on  Merchant  Marine  and  Fisheries,  95th  Cong.,  1st  Sees.  255.  (1977). 

< See  Russello  v.  United  States,  464  U.S.  16,  23-24  (1983)  ("Where  Congress  includes  limiting 
language  in  an  earlier  version  of  a  bill  but  deletes  it  prior  to  enactment,  it  may  be  presumed 
that  the  limitation  was  not  intended."). 
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Marine  and  Fisheries,  from  Dr.  Peter  Wilkness,  Division  of  Polar  Programs,  Na- 
tional Science  Foundation,  January  13,  1988. 

Just  last  year,  when  NSF  testified  before  the  Merchant  and  Fisheries  Committee, 
it  again  indicated  that  this  act  constituted  a  violation  of  the  ACA. 

Beyond  this  shift  in  interpretation,  administration  officials  now  also  assert  that 
a  prohibition  on  incidental  take  from  development  and  operation  of  coastal  stations 
and  other  research  activities  would  make  it  difficult  to  operate  its  research  bases 
in  Antarctica.  Yet,  NSF's  own  October  1991  Environmental  Impact  Statement 
("EIS")  for  the  United  States  Antarctic  Program  ("USAP")  states  that  wildlife  will 
not  be  taken  by  construction  and  operation  at  its  coastal  facilities.5  For  example, 
in  describing  impacts  to  wildlife  at  Palmer  Station,  that  EIS  states  that  there  is  "lit- 
tle likelihood  that  significant  impacts  would  result  from  construction  activities  at 
the  station  itself."  For  McMurdo  Station,  that  document  states  that  there  are  "no 
plans  to  expand  activities  that  would  directly  affect  known  populations  or  habitats. 
Therefore,  impacts  to  the  animals  from  continuation  of  USAP  activities  at  McMurdo 
Station  and  the  McMurdo  Sound  area  would  be  insignificant."  Similarly,  NSF  re- 
ported that  "activities  at  small  coastal  field  camps  are  not  expected  to  affect  marine 
or  terrestrial  habitats  unless  fuel  is  spilled."  Accordingly,  for  all  of  these  reasons, 
this  weakening  amendment  within  the  administration  proposal  must  be  rejected. 

ELIMINATING  COMPREHENSIVE  POLLUTION  CONTROLS  FOR  ANTARCTICA 

With  passage  of  the  ACA,  Congress  also  established  pollution  control  require- 
ments for  U.S.  actions  in  Antarctica  that  go  well  beyond  the  waste  disposal  meas- 
ures set  out  in  the  Protocol.  Specifically,  the  Act  makes  it  unlawful  for  any  U.S.  citi- 
zen "to  discharge,  or  otherwise  dispose  of,  any  pollutant  within  Antarctica"  unless 
authorized  by  permit  or  regulation.  16  U.S.C.  §2403(aXlXE).  To  implement  that 
prohibition,  the  Act  directed  NSF  to  promulgate  regulations  that  "designate  as  a 
pollutant  any  substance  which  the  Director  [of  NSF]  finds  liable,  if  the  substance 
is  introduced  into  Antarctica,  to  create  hazards  to  human  health,  to  harm  living  re- 
sources or  marine  life,  to  damage  amenities,  or  to  interfere  with  other  legitimate 
uses  of  Antarctica.  "  16  U.S.C.  §  2405(b)  (6).  The  Director  was  also  ordered  to  "speci- 
fy those  actions  which  must,  and  those  actions  which  must  not,  be  taken  in  order 
to  prevent  or  control  the  discharge  or  other  disposal  of  pollutants,  from  any  source 
within  Antarctica."  16  U.S.C.  §2405(bX7).  On  the  other  hand,  the  Protocol  only  gov- 
erns management  of  certain  wastes  in  Antarctica  and  is  entirely  silent  on  other  sig- 
nificant sources  of  pollution  subject  to  regulation  under  the  ACA.6  Hence,  as  a 
threshold  matter,  the  legislation  must  retain  the  ACA's  non-discretionary  directive 
for  identification  of  "pollutants"  and  measures  to  control  the  discharge  of  such  pol- 
lutants from  any  source  in  Antarctica. 

As  in  S.  1427,  the  legislation  should  charge  EPA  with  this  responsibility.  This  is 
particularly  important  because  NSF  recently  promulgated  regulations  under  the 
ACA  which  essentially  reiterate  the  measures  set  out  in  Annex  ni  of  the  Protocol 
and  which  do  not  fully  identify  pollutants  from  any  source  in  Antarctica.  See  58 
Fed.  Reg.  34713  (June  29,  1993).  Moreover,  when  promulgating  those  rules,  NSF  re- 
jected certain  recommendations  raised  by  EPA  because  NSF  was  reluctant  to  modify 
its  practices  consistent  with  EPA's  call  for  tighter  measures.  This  problem  is  mani- 
fested by  the  following  response  of  NSF  to  an  EPA  comment  on  the  NSF  proposal: 
EPA  believes  the  rule  should  require  secondary  containment  for  tanks  and 
container  storage  areas,  requiring  all  tanks  to  have  monitoring  and  leak  detec- 
tion devices  (not  just  to  the  extent  available),  and  require  the  preparation  of 
contingency  plans  addressing  potential  accidental  release  or  emergencies.  The 
rule  already  requires  permit  applicants  to  submit  contingency  plans  for  control- 
ling accidental  releases.  As  to  secondary  containment  and  leak  detection  de- 
vices, it  is  not  possible  at  this  time  for  USAP  to  provide  secondary  containment 
or  monitoring  and  leak  detection  devices  for  all  tanks  and  container  storage 
areas.  NSF  will  consider  what  is  appropriate  as  permit  applications  are  submit- 
ted, but  it  has  not  made  this  suggested  change  to  the  final  rule. 


b  See  National  Science  Foundation,  Final  Supplemental  Environmental  Impact  Statement,  Oc- 
tober 1991.  Id.  at  5-48. 

•"Such  pollution  may  stem  from  fuel  spills  (there  have  been  more  than  30  spills  during  the 
past  decade  alone  at  U.S.  facilities);  emissions  from  HC  vapor  loss  from  bulk  petroleum  storage 
tanks;  fugitive  dust  generation  from  earthmoving  and  helicopter  operations  (causing  a  res- 
piratory irritation  known  as  "McMurdo  Disease");  emissions  of  S02,  N02,  PM™,  HC,  and  CO 
from  the  McMurdo  power  plant  and  water  distillation  plant;  emissions  from  vessels  and  their 
shipboard  incinerators;  and  emissions,  particularly  of  lead,  from  airplanes  crossing  Antarctica. 
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Clearly,  as  with  virtually  all  other  federal  environmental  statutes  governing  pollu- 
tion, the  implementing  legislation  must  charge  EPA — not  NSF — with  unilateral  au- 
thority to  control  pollution  in  Antarctica. 

AUTHORIZING  INCINERATION  IN  ANTARCTICA 

In  addition  to  eliminating  Congress'  1978  mandate  for  a  pollution  control  pro- 
gram, the  administration  proposal  (Section  6(e)  (5))  would  also  permit  incineration 
to  go  forward  in  Antarctica.  That  proposal  is  quite  troubling  since  NSF  itself  has 
decided  to  terminate  use  of  its  incinerator  on  the  continent — the  only  one  operated 
there  by  a  U.S.  citizen  or  agency — because  of  its  environmental  effects.  Specifically, 
in  connection  with  its  preparation  of  an  environmental  assessment  pursuant  to 
NEPA,  NSF  announced  on  June  14,  1993  that  incineration  in  Antarctica  is  no 
longer  its  "proposed  action."  NSF's  new  Director  of  its  Office  of  Polar  Programs,  Dr. 
Neil  Sullivan,  stated: 

In  December  1992,  NSF  stated  that  it  would  reevaluate  its  decision  to  inciner- 
ate after  collecting  and  analyzing  additional  incinerator  emissions  data.  Subse- 
quently, [after  the  Massey  decision],  NSF  halted  incineration  while  it  further  re- 
viewed options  for  disposing  of  food  and  food-contaminated  wastes.  Since  my  ar- 
rival at  NSF  last  month,  the  testing  and  analysis  of  the  emissions  monitoring 
data  were  completed.  Most  tested  parameters  were  well  below  acceptable  levels, 
but  dioxin  and  hydrogen  chloride  emission  levels  were  higher  than  anticipated. 
Although  NSF  could  take  steps  to  mitigate  the  levels  of  these  emissions  and  re- 
duce their  environmental  impact,  I  have  decided  that  incineration  is  no  longer 
the  proposed  action.  NSF  will  still  complete  an  ongoing  environmental  assess- 
ment oi  alternatives  for  disposal  of  McMurdo's  food  waste,  including  returning 
the  waste  to  the  United  States. 
In  fact,  the  emissions  testing  data  referred  to  by  Dr.  Sullivan  demonstrated  that 
NSPs  "state  of  the  art"  incinerator  releases  concentrations  of  dioxins  almost  an 
order  of  magnitude  greater  than  the  EPA  standard  for  large  municipal  waste  incin- 
erators. Nevertheless,  even  though  this  example  makes  it  clear  that  any  incinerator 
operating  in  Antarctica  will  despoil  the  environment,  the  administration  proposal 
would  still  allow  incineration  to  proceed  there. 

This  is  particularly  troubling  because  the  administration  proposal  fails  to  articu- 
late a  specific  standard  like  that  in  the  Clean  Air  Act  governing  municipal  waste 
incinerators.7  Rather,  it  calls  for  the  development  of  standards  based  on  "criteria" 
in  that  Act,  "taking  into  account  the  unique  circumstances  of  Antarctic  logistics,  op- 
erations, and  the  Antarctic  environment."  See  Section  6(eX5).  Moreover,  while  the 
administration  proposal  would  allow  EPA  to  concur  in  regulations  issued  by  NSF 
governing  incineration,  it  would  authorize  NSF  (following  consultation  with  EPA)  to 
make  the  threshold  decision  as  to  whether  incineration  should  go  forward  in  Antarc- 
tica in  the  first  place.  This  scheme,  which  does  not  permit  EPA  to  prevent  inciner- 
ation in  Antarctica,  appears  to  contravene  the  findings  of  the  Committee  on  Ant- 
arctic Policy  and  Science  established  under  the  auspices  of  the  National  Academy 
of  Sciences.  Among  other  things,  that  Committee  (which  included  a  number  of  Ant- 
arctic scientists)  suggested  that  federal  agencies  other  than  NSF  should  play  a  larg- 
er role  than  currently  provided  under  existing  law  both  in  establishing  regulations 
and  issuing  permits  for  U.S.  actions  in  Antarctica.  In  pertinent  part,  the  Committee 
recommended  that: 

The  National  Science  Foundation  should  be  granted  primary  rulemaking  au- 
thority necessary  to  implement  the  Protocol;  however,  when  that  authority  in- 
volves matters  for  which  other  federal  agencies  have  significant  and  relevant 
expertise  (e.g.,  Environmental  Protection  Agency  for  solid  and  liquid  waste),  the 
concurrence  of  those  agencies  must  be  sought  and  granted  in  a  timely  manner 
before  a  regulation  is  issued  for  public  comment.  The  implementing  legislation 
should  identify,  to  the  extent  feasible,  the  specific  instances  and  agencies  where 
this  would  be  the  case. 
In  addition,  the  administration  proposal  is  also  inconsistent  with  another  of  the 
Committee's  recommendations,  which  declared: 

Decisions  required  under  the  implementing  legislation  and  related  compliance 
activities  regarding  major  support  facilities  should  reside  with  the  federal  agen- 
cy that  would  normally  make  such  decisions  in  the  United  States.  For  example, 
the  Environmental  Protection  Agency  would  grant  a  permit  to  the  National 


7  Section  129  of  the  Clean  Air  Act  requires  EPA  to  promulgate  a  standard  that  "reflects  the 
maximum  degree  of  reduction  in  emissions  *  *  *  determine[d]  to  be  achievable  for  new  or  exist- 
ing units.  *  *  *"  42  U.S.C.  §7429(aX2).  In  contrast,  under  the  Protocol,  wastes  may  be  burned 
in  incinerators  "which  to  the  maximum  extent  practicable  reduce  harmful  emissions"  and  that 
standard  is  repeated  in  NSF's  regulations.  45  C.F.R  §  671.12(e). 
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Science  Foundation  for  a  wastewater  treatment  facility  and  conduct  periodic  in- 
spections. 
Despite  this  admonition,  Section  5(gX2XE)  of  the  administration  proposal  would 
authorize  NSF,  following  "consultation^  with  EPA,  to  issue  a  permit  to  itself  for  in- 
cineration in  Antarctica. 

AUTHORIZING  DISCHARGES  OF  UNTREATED  SEWAGE  INTO  ANTARCTIC  WATERS 

At  the  same  time,  the  Protocol's  standard  and  existing  U.S.  requirements  govern- 
ing discharges  into  the  ocean  of  sewage  differ  markedly.  Under  Section  403  of  the 
Clean  Water  Act,  discharges  into  the  ocean  may  only  be  permitted  by  the  EPA  in 
compliance  with  strict  criteria  and  standards  relating  to  the  effects  of  such  disposal 
on  the  marine  environment.  33  U.S.C.  §  1343.  In  contrast,  the  Protocol  authorizes 
parties  to  discharge  sewage  and  domestic  liquid  wastes  "directly  into  the  sea  *  *  * 
provided  that:  such  discharge  is  located,  wherever  practicable,  where  conditions 
exist  for  initial  dilution  ana  rapid  dispersal;  and  large  quantities  of  such  wastes 
*  *  *  shall  be  treated  at  least  by  maceration."  Notwithstanding  these  differences, 
the  administration  proposal  now  seeks  to  incorporate  the  Protocol  standard  into 
U.S.  law  even  though  NSF  officials  testified  earlier  this  year  that  secondary  treat- 
ment should  be  required  for  sewage  discharges  in  Antarctica.  Specifically,  NSF's 
former  Director  of  its  Division  of  Polar  Programs  advised  a  Subcommittee  of  the 
House  Science,  Space  and  Technology  Committee  that: 

[TJhere's  no  question  that  the  primary  treatment  [of  sewage  outfall]  that  is 
allowed  under  the  Treaty  does  not  suffice.  And  at  least  secondary  treatment — 
that  is,  the  removal  of  all  solids — has  to  be  undertaken.  I  believe  that  we  should 
follow  the  example  of  the  Italian  program.  They  have  a  pretty  complete  sewage 
treatment  plant  with  biological  rotating  filters  and  everything.  So  that  their  ef- 
fluent to  the  environment  is  about  as  clean  as  you  can  get  it.  I  think  we  should 
strive  to  follow  that  example.  It  will  be  much  more  difficult.  While  they  deal 
with  60  people  in  the  summer,  we  have  1,200,  but  there's  no  question  that  this 
is  a  major  issue  that  needs  to  be  addressed  in  comprehensive  fashion.^ 
studies  demonstrating  that  untreated  wastes  discharged  from  McMurdo  Station 
are,    at   times,    entering   the    water   intake   for  that   base.   See   Howington,   J.P., 
McGeters,  G.A.,  Barry,  J.P.,  and  Smith,  J.J.  (1992).  Distribution  of  the  McMurdo 
Station  Sewage  Plume.  Mar.  Poll.  Bull.  25:  324-327;  and  Venkatesan,  M.I.  and 
Mirsadeghi,  KH.  (1992).  Coprostanol  as  Sewage  Tracer  in  McMurdo  Sound,  Antarc- 
tica. Mar.  Poll.  Bull.  25:  328-332. 

Beyond  the  inconsistencies  between  NSF's  testimony  earlier  this  year  and  the  cur- 
rent administration  position,  the  administration  proposal  is  also  inconsistent  with 
the  aforementioned  recommendation  of  the  Committee  on  Antarctic  Policy  and 
Science  concerning  agency  responsibilities.  As  set  out  above,  it  specifically  suggested 
that  EPA  should  be  responsible  for  permitting  sewage  discharges.  Nevertheless,  the 
administration  proposal  (Section  5(g)(2))  would  authorize  NSF  to  issue  a  permit  to 
itself  for  sewage  discharges,  following  "consultation"  with  EPA.  Moreover,  the  ad- 
ministration proposal  is  also  inconsistent  with  the  Ocean  Dumping  Act,  which  con- 
fers sole  authority  on  EPA  to  issue  permits  for  dumping  of  wastes  at  sea.  Since  the 
mid-1980's,  EPA  has  established  a  moratorium  on  ocean  dumping  of  wastes  in  Ant- 
arctic waters.  Nevertheless,  Section  5(gX2XD)  of  the  administration  proposal  would 
provide  authority  to  NSF  to  issue  a  permit  to  itself  (following  consultation  with 
EPA)  for  the  "disposal  of  the  by-product  of  sewage  treatment  by  rotary  biological 
contacter  process  or  similar  processes  from  land  into  the  sea,  provided  that  the  Di- 
rector has  determined  that  such  disposal  does  not  adversely  affect  the  local  environ- 
ment." 

FAILING  TO  PROHIBIT  GOVERNMENT  VESSELS  FROM  POLLUTING  THE  SOUTHERN  OCEAN 

Section  9  of  the  Administration  proposal  would  implement  the  Protocol's  provi- 
sions on  marine  pollution  contained  within  Annex  Iv  through  the  Act  to  Prevent 
Pollution  from  Ships  ("APPS").  33  U.S.C.  §§  1901-1912.  Specifically,  subsection  (c)  of 
the  proposal  declares  that  "for  the  purposes  of  this  chapter  [APPS],  the  require- 
ments of  Annex  IV  of  the  Antarctic  Protocol  shall  apply  in  Antarctica  to  all  vessels 
over  which  the  United  States  has  jurisdiction,  except  for  vessels  listed  in  33  U.S.C. 
1902(b)."  Because  this  latter  section  lists,  among  other  things,  "ships  owned  or  oper- 
ated by  the  United  States  when  engaged  in  noncommercial  service,"  the  administra- 
tion proposal  would  not  apply  the  marine  pollution  provisions  of  the  Protocol  to  ves- 
sels operated  by  the  United  States  government  in  Antarctica.  Beyond  this  troubling 
exception  for  government  vessels,  the  administration  proposal  here  again  is  plainly 


8NSF  may  have  reached  this  conclusion  in  light  of  recent  published 
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inconsistent  with  existing  United  States  law.  indeed,  under  APPS,  government  ves- 
sels are,  as  of  December  31,  1993.  prohibited  from  disposing  of  plastics  and  garbage 
at  sea.  Yet,  while  the  Protocol's  marine  pollution  annex  also  bans  the  disposal  of 
plastics  and  garbage  in  Antarctica,  the  administration  proposal  would  not  require 
government  vessels  to  observe  that  requirement  and  it  would  appear  to  prevent  ap- 
plication of  the  existing  prohibition  in  APPS  to  such  ships. 

UNDERCUTTING  IMPLEMENTATION  OF  ARTICLE  3  OF  THE  PROTOCOL 

In  addition  to  falling  short  of  existing  law,  the  administration  proposal  also  fails 
to  implement  Article  3  of  the  Protocol.  That  Article  directs  each  party  to  ensure  that 
its  nationals  comply  with  certain  "environmental  principles"  when  planning  and 
conducting  any  activity  in  Antarctica.  Specifically,  those  principles  require  all  activi- 
ties in  Antarctica  to  be  planned  and  conducted  so  as  to  "limit  adverse  impacts  on 
the  Antarctic  environment"  and  to  "avoid"  effects  on  climate,  weather  patterns,  air 
and  water  quality,  fauna  and  flora,  endangered  and  threatened  species,  and  impor- 
tant areas.  At  the  same  time,  they  require  each  party  to  plan  and  conduct  activities 
in  Antarctica  on  the  basis  of  information  sufficient  to  allow  prior  assessments  of, 
and  informed  judgments  about,  their  possible  impacts;  and  to  establish  monitoring 
programs  to  verify  predicted  impacts  and  facilitate  identification  of  possible  unfore- 
seen effects.  Where  an  activity  results  in  or  threatens  to  result  in  impacts  upon  the 
Antarctic  environment  inconsistent  with  these  principles,  it  must  be  modified,  sus- 
pended, or  canceled. 

During  negotiation  of  the  Protocol,  the  Bush  Administration  successfully  per- 
suaded other  nations  to  exempt  Article  3  from  the  Protocol's  compulsory  dispute  set- 
tlement procedures.  To  that  end,  it  asserted  that  the  principles  were  legally  binding 
and  should  be  enforced  by  each  party  against  its  nationals  domestically.  Yet,  rather 
than  doing  so,  the  administration  proposal  further  weakens  Article  3  by  only  includ- 
ing them  within  a  statement  of  national  policy  and  providing  the  relevant  agency 
with  "residual  discretionary  authority"  to  implement  them.  To  be  sure,  Section  13 
of  the  administration  proposal  would  create  a  petition  process  that  allows  interested 
parties  to  request  the  government  to  take  action  to  address  perceived  problems.  But 
that  process  may  take  up  to  2V-2  years  to  complete.  As  a  result,  there  is  nothing  in 
the  administration  proposal  that  allows  the  relevant  agency  to  prevent  an  activity 
from  going  forward  in  Antarctica  that  may  be  inconsistent  with  Article  3.  Yet,  de- 
spite that  gap,  the  administration  continues  to  assert  that  its  proposal  properly  im- 
plements Article  3 — an  interpretation  that  is  ultimately  based  on  its  belief  that  the 
Article  does  not  establish  legally  binding  requirements  separate  and  independent 
from  those  contained  within  the  Protocol's  annexes. 

The  administration's  interpretation  of  Article  3  flies  in  the  face  of  the  plain  lan- 
guage of  the  Protocol  and  essentially  renders  the  provision's  principles  superfluous. 
Moreover,  it  is  inconsistent  with  the  recent  conclusion  of  the  NAS  Committee  on 
Antarctic  Policy  and  Science.  It  declared: 

A  point  of  controversy  that  has  emerged  in  discussions  of  the  Protocol's  imple- 
mentation is  whether  Article  3,  Environmental  Principles,  imposes  substantive 
legal  obligations,  over  and  above  the  more  specific  rules  in  the  Annexes.  The 
Committee  believes  that  Article  3  embodies  principles  of  stewardship  that  go 
beyond  the  specific  rules  and  procedures  in  the  Annexes.  Therefore,  in  hecoming 
a  party  to  the  Protocol,  the  United  States  should  seek  to  implement  fully  the 
principles  of  Article  3,  including  those  concerning  the  decisionmaking  process 
for   permitting   particular   activities   in   Antarctica.    Implementing   legislation 
should  recognize  and  incorporate  the  environmental  principles  of  the  Protocol 
(Article  3)  so  that  agencies  will  be  directed  firmly  along  their  administrative 
pathways.  As  the  same  time,  however,  these  principles  should  be  seen  as  too 
general  to  create  specific  legal  requirements  for  individuals  acting  in  Antarctica 
in  the  absence  of  some  process  or  duty  otherwise  imposed  by  the  legislation. 
Accordingly,  the  implementing  legislation  must  expressly  make  it  unlawful  for 
any  party  to  conduct  an  activity  in  Antarctica  inconsistent  with  the  principles  of  Ar- 
ticle 3  and  this  provision  must  be  enforced  through  a  permitting  scheme.  Only  in 
this  way  can  the  U.S.  fulfill  its  obligation  to  modify,  suspend,  or  cancel  any  activity 
planned  or  conducted  in  Antarctica  that  is  inconsistent  with  the  principles  of  Article 
3. 

DEFERRING  ACTION  ON  A  BURGEONING  ANTARCTIC  TOURIST  INDUSTRY 

Although  remote  and  generally  inhospitable,  Antarctica  is  now  visited  by  thou- 
sands of  tourists  each  year  who  wish  to  see  the  continent's  pristine  environment  be- 
fore it  could  be  despoiled.  While  most  tourists  are  seriously  concerned  about  protect- 
ing Antarctica,  their  visits  are  often  localized,  repetitive,  and  frequently  occur  at 
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breeding  grounds  for  seals,  penguins,  and  other  seabirds.  Such  visits  place  addi- 
tional stress  on  these  species,  and  could  cause  animals  to  abandon  their  breeding 
sites  or  increase  the  vulnerability  of  their  eggs  and  young  to  predation.  Indeed,  the 
potential  for  such  impacts  is  heightened  by  a  significant  increase  in  the  number  of 
tourists  visiting  Antarctica  during  the  past  decade.9  During  the  1982/83  season,  ap- 
proximately 721  tourists  visited  Antarctica.  Approximately  6,500  tourists  reportedly 
visited  Antarctica  during  the  1992-93  season.  While  these  figures  may  appear  small 
when  compared  to  the  total  number  of  visitors  visiting  other  parts  of  the  world,  it 
must  be  emphasized  that  most  Antarctic  tourist  visits  occur  at  only  a  few  sites  dur- 
ing a  relatively  short  period  of  time  (approximately  three  months)  when  Antarctic 
wildlife  are  breeding.  At  the  same  time,  it  must  be  noted  that  the  Antarctic  sea- 
borne tourist  industry  is  changing  from  one  involving  small  expedition  ships  to  ves- 
sels capable  of  carrying  up  to  800  passengers. 

In  anticipation  of  the  potentially  adverse  impacts  from  a  burgeoning  tourist  indus- 
try in  Antarctica,  a  number  of  tour  companies  have  formed  the  International  Asso- 
ciation of  Antarctica  Tour  Operators  (hereafter  "IAATO")  and  pledged  to  follow  cer- 
tain voluntary  guidelines.  Those  guidelines  are  based,  in  part,  on  earlier  Treaty  rec- 
ommendations relevant  to  tourism.  While  that  effort  was  a  welcome  development, 
it  is  not  sufficient  to  govern  a  growing  U.S.  tourist  industry  in  Antarctica.  In  fact, 
the  IAATO  guidelines  do  not  constitute  legally  enforceable  requirements.  This  is  evi- 
denced by  one  IAATO  member's  consistent  violations  of  two  rules  set  out  in  the 
IAATO  guidelines,  which  require  tour  operators  to  (1)  "ensure  that  for  every  20-25 
passengers  there  is  1  qualified  naturalist/lecturer  guide  to  conduct  and  supervise 
small  groups  ashore"  and  (2)  "limit  the  number  of  passengers  ashore  to  100  at  any 
one  place  at  any  one  time."  Despite  these  guidelines,  NSF's  observer  program  docu- 
mented clear  violations  two  years  ago  by  one  company — a  charter  member  of 
IAATO.  Although  IAATO  testified  last  year  that  non-compliance  would  result  in  re- 
voking membership,  the  same  company  again  operated  in  Antarctica  this  past  year 
as  a  member  of  IAATO. 

Unfortunately,  despite  the  threat  of  increasing  tourist  activities  in  Antarctica,  the 
administration  proposal  largely  defers  action  on  any  significant  measures  to  prevent 
environmental  impacts.  To  De  sure,  the  Protocol  requires  tour  operators  to  prepare 
environmental  impact  assessments  In  connection  with  their  expeditions  to  Antarc- 
tica. But  the  administration  proposal  would  only  require  the  EPA  to  promulgate  reg- 
ulations for  nongovernmental  expeditions,  consistent  with  Annex  I  of  the  Protocol, 
within  24  months  of  enactment  of  the  implementing  legislation.  Beyond  that  delay, 
the  administration  proposal  makes  no  attempt  to  resolve  outstanding  legal  issues 
concerning  compliance  with  and  enforcement  of  this  requirement  for  tourist  expedi- 
tions. One  such  issue  concerns  determinations  that  a  particular  expedition  does  not 
have  "more  than  a  minor  or  transitory  impact"  on  the  environment  and  therefore 
the  operator  need  not  prepare  a  comprehensive  environmental  evaluation.  The  ad- 
ministration proposal  offers  no  guidance  as  to  who  makes  such  determinations  and 
who  as  the  right  to  challenge  such  findings.  Ultimately,  EDF  believes  that  an  agen- 
cy such  as  NOAA  or  EPA  must  be  responsible  for  reviewing  such  determinations 
and  that  finding  must  be  subject  to  judicial  review. 

Moreover,  while  assessment  of  the  environmental  impact  of  tourist  expeditions 
will  clearly  be  useful,  the  EIA  process  alone  only  creates  procedural  requirements. 
Hence,  even  if  a  tour  operator  documents  environmental  impacts,  there  is  nothing 
in  the  EIA  provisions  that  require  that  operator  to  avoid  or  mitigate  such  impacts. 
Here  too,  the  administration  proposal  is  inadequate.  It  only  calls  for  a  two  year 
study  to  be  undertaken  by  the  State  Department  "to  determine  whether  or  not  addi- 
tional measures  should  be  taken  with  respect  to  Antarctic  tourist  activities."  See 
Section  12.  Indeed,  that  proposal  falls  short  of  what  the  U.S.  tourist  industry  itself 
has  testified  is  necessary  for  environmental  protection  in  Antarctica.  Last  year,  a 
representative  from  IAATO  testified  before  the  House  Merchant  Marine  and  Fish- 
eries Committee  that  it  supported  creation  of  a  permitting  scheme  to  regulate  tour- 
ism in  Antarctica.  Specifically,  in  response  to  a  question  from  the  Committee  con- 
cerning IAATO's  support  for  a  permitting  scheme  administered  by  NOAA  to  govern 
tourist  operations,  Mr.  John  Splettstoesser  stated: 


9Total  numbers  of  tourists  visiting  Antarctica  during  just  the  past  three  seasons  for  which 
data  are  available  (1989-90,  1990-91,  and  1991-92)  were  2581,  4842,  and  6495.  Virtually  all  of 
these  tourists,  many  of  whom  were  either  American  or  travelled  to  Antarctica  on  U.S.  excur- 
sions, toured  Antarctica  aboard  ships.  While  the  total  number  of  Antarctic  tourists  may  seem 
small  when  compared  to  tourism  in  other  parts  of  the  world,  it  must  be  emphasized  that  tourist 
expeditions  in  Antarctica  are  concentrated  in  a  relatively  few,  small  wildlife  sites  during  the 
breeding  season.  See  Enzenbacher,  Antarctic  Tourism  and  Environmental  Concerns,  25  Marine 
Poll.  Bull.  258  (1992). 
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"A  permitting  scheme  should  be  welcomed  by  all,  not  only  tour  operators  but 
anyone  working  in  Antarctica,  because  it  provides  for  a  standardized  procedure 
with  necessary  control  of  all  activity.  Only  in  this  way  can  responsible  tourism, 
and  other  activities,  be  successful  in  efforts  to  minimize  impacts  on  the  vulner- 
able environment  of  Antarctica.  The  National  Oceanic  and  Atmospheric  Admin- 
istration already  has  experience  in  sponsoring  research  programs  in  Antarctica, 
and  would  provide  the  experience  and  leadership  role  required  for  the  permit- 
ting responsibility." 10 
One  need  only  look  at  impacts  from  uncontrolled  tourist  operations  in  the  recent 
past  to  conclude  that  a  regulatory  program  should  be  established.  These  impacts  in- 
clude an  oil  spill  on  the  Antarctica  Peninsula  from  an  Argentine  supply  vessel  carv- 
ing 81  tourists  (including  approximately  40  U.S.  citizens);  helicopter  flights  spon- 
sored by  a  U.S.  tour  company  that  reportedly  scattered  penguins  in  terror  on  each 
landing  and  take-off;  and  disruption  of  a  lumber  of  sensitive  wildlife  breeding  sites 
by  large  groups  of  tourists.  In  light  of  the  dramatic  growth  in  Antarctic  tourism, 
it  is  clear  that  a  regulatory  Urogram  should  not  await  an  additional  study  or  the 
exercise  of  an  agency's  discretionary  authority.  Indeed,  while  the  Protocol  may  con- 
tain general  prohibitions  against  certain  tourist  activities,  it  does  not  specify  mini- 
mum viewing  distances  for  Antarctic  wildlife;  limit  the  frequency,  size,  and  duration 
of  visits  to  sensitive  wildlife  sites;  require  tour  operators  to  utilize  an  appropriate 
number  of  certified  staff  to  supervise  such  visits;  or  establish  a  program  of  coordina- 
tion, monitoring,  observation,  and  reporting  for  all  U.S.  tour  operator  visits  to  Ant- 
arctica. The  implementing  legislation  should  direct  NOAA  to  do  this. 

CITIZEN  SUITS  AND  FEDERAL  AGENCY  ENFORCEMENT 

As  the  "Committee  well  knows,  NSF  has  been  slow  to  implement  certain  of  its  non- 
discretionary  duties  under  the  ACA.  Indeed,  almost  15  years  passed  before  NSF  pro- 
mulgated mandatory  regulations  governing  pollution  in  Antarctica.11  Of  course,  in 
the  absence  of  such  regulations,  NSF's  facilities  in  Antarctica  seriously  contami- 
nated the  environment  with  PCBs,  heavy  metals,  asbestos,  and  dioxins.  And,  even 
if  regulations  outlawing  the  activities  that  resulted  in  this  pollution  had  been  in 
place,  it  is  rather  unlikely  that  NSF  would  have  brought  enforcement  actions 
against  itself  to  prevent  such  problems.  Indeed,  NSF  has  refrained  from  bringing 
enforcement  actions  against  others  who  clearly  violated  the  ACA  when  they  scat- 
tered penguins  in  terror  during  helicopter  flights  or  illegally  entered  internationally 
protected  areas.  To  be  sure,  in  testimony  before  the  Merchant  Marine  and  Fisheries 
Committee  last  year,  NSF  stated  that  its  Inspector  General  had  found  its  enforce- 
ment activities  under  the  ACA  to  be  "generally  fair  and  in  keeping  with  the  overall 
intent  of  the  ACA."  However,  NSF  officials  failed  to  apprise  the  Committee  that  the 
NSF  Inspector  General  went  on  to  criticize  the  agency  over  its  failure  to  "require 
implementation  of  more  formal  processes"  and  to  designate,  train,  or  empower  any 
officers  to  enforce  the  ACA.^ 

Nevertheless,  while  the  administration  proposal  largely  confers  regulatory  and 
permitting  responsibilities  to  NSF,  it  does  not  create  any  mechanism  to  ensure  that 
NSF  and  other  agencies  properly  implement  and  enforce  the  legislation.  In  this  re- 
spect, it  will  be  important  for  the  legislation  to  include  a  provision  that  allows  citi- 
zens to  bring  lawsuits  and  which  addresses,  to  the  extent  possible,  standing  prob- 
lems created  by  Lujan  v.  Defenders  of  Wildlife,  112  S.Ct.  2130  (1992).  As  in  other 
citizen  suit  provisions,  the  legislation  should  authorize  any  citizen  to  commence  a 
civil  action  in  U.S.  District  Court  against  any  person  (including  the  United  States 
or  any  other  governmental  instrumentality  or  agency)  who  is  alleged  to  be  in  viola- 
tion or  any  standard,  limitation,  regulation,  permit,  or  order  issued  the  Act;  and 


10  See  Antarctic  Treaty  Protocol  on  Environmental  Protection:  Hearings  before  the  Subcomms. 
on  Ocean.,  Great  Lakes  and  the  Outer  Contin.  Shelf,  Coast  Guard  and  Navig.,  and  Fisheries 
and  Wildlife  Conserv.  and  the  Envt.,  of  the  House  Comm.  on  Merchant  Marine  and  Fisheries, 
102d  Cong.,  2d  Sees.  162  (1992). 

11  At  the  same  time,  the  other  agency  charged  with  issuing  regulations  under  the  ACA — the 
State  Department — has  failed  to  promulgate  mandatory  regulations  governing  advance  notifica- 
tions under  Section  7  of  the  ACA.  That  Section  declares:  'The  Secretary  of  State  shall  prescribe 
such  regulations  as  may  be  necessary  and  appropriate  to  implement,  with  respect  to  United 
States  citizens,  paragraph  5  of  Article  VII  of  the  Treaty  pertaining  to  the  filing  of  advance  notifi- 
cations of  expeditions  to,  and  within,  Antarctica."  16  U.S.C.  §2406. 

"See  Office  of  the  Inspector  General,  National  Science  Foundation,  Semiannual  Report  to  the 
Congress.  Number  6:  October  1,  1991-March  31,  1992,  at  25-26. 
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against  any  federal  agency  where  there  is  alleged  a  failure  of  that  agency  to  perform 
any  act  or  duty  under  the  Act  which  is  not  discretionary.13 

Although  some  agencies  have  disputed  the  need  for  a  citizen  suit  enforcement 
scheme,  and  that  appears  to  be  reason  why  the  administration  proposal  is  silent  on 
this  subject,  the  Department  of  Justice  recently  touted  the  importance  of  such  provi- 
sions, in  pertinent  part,  it  stated  that: 

These  provisions  represent  a  recognition  by  Congress  that  the  enforcement  of 
the  nation's  environmental  laws  is  too  important  to  leave  to  the  exclusive  prov- 
ince of  the  Federal  Government  and  that  a  valuable  public  service  is  performed 
when  private  citizen  groups  join  in  the  effort  to  secure  compliance  with  environ- 
mental obligations. 
Hence,  a  citizen  suit  enforcement  provision  would  ensure  that  the  relevant  federal 
agencies  promulgate  regulations  in  a  timely  manner  and  that  they  and  their  permit 
applicants  comply  with  the  standards  and  regulations  established  under  the  Act. 
Moreover,  it  would  be  consistent  with  the  President's  campaign  promise  to  "support 
legislation  that  allows  ordinary  citizens  to  sue  federal  agencies  that  ignore  environ- 
mental laws  and  regulations  designed  to  preserve  our  environment — so  government 
bureaucrats  are  made  accountable  for  proper  and  effective  environmental  law  en- 
forcement." 14 

Finally,  in  addition  to  providing  EPA  and  NOAA  with  authority  to  promulgate 
regulations  and  issue  permits  implementing  the  Protocol,  the  implementing  legisla- 
tion must  contain  a  provision  allowing  those  agencies  to  bring  enforcement  actions 
against  NSF  and  other  federal  agencies  operating  in  Antarctica.  Needless  to  say,  the 
administration  proposal  does  not  contain  such  a  provision.  A  model  for  this  provi- 
sion may  be  found  in  the  Federal  Facilities  Compliance  Act,  which  authorizes  EPA 
to  bring  actions  against  other  federal  agencies  for  violations  of  federal  environ- 
mental statutes. 

Once  again,  thank  you  for  the  opportunity  to  present  testimony  to  the  Committee 
and  for  keeping  the  record  open  so  as  to  allow  for  this  more  detailed  analysis. 
Sincerely, 

Bruce  S.  Manheim,  Jr., 

Senior  Attorney. 


Questions  Asked  by  Senator  Kerry  and  Answers  Thereto  by  Mr.  Scully 

Question.  How  does  the  Administration  proposal  address  environmental  impact 
assessment  in  Antarctica,  including  with  respect  to  joint  activities? 

Answer.  Section  7  of  the  Administration  proposal  provides  for  environmental  im- 
pact assessment  of  activities  in  Antarctica.  Section  7(aXlXB)  makes  clear  that  the 
environmental  impact  assessment  obligations  contained  in  section  102(2XC)  of  the 
National  Environmental  Policy  Act  (NEPA)  apply  to  proposals  for  federal  agency  ac- 
tivities in  Antarctica,  as  specified  in  the  section. 

In  many  respects,  the  requirements  of  the  Environmental  Protocol  to  the  Ant- 
arctic Treaty  with  respect  to  environmental  impact  assessment  are  stricter  than 
NEPA's  requirements.  The  Administration's  proposal  makes  clear  that  NEPA  and 
the  Protocol  apply  consistently  with  one  another.  In  particular,  it  provides  that, 
where  there  is  some  question  as  to  whether  NEPA  would  satisfy  the  Protocol's 
standards,  the  Protocol's  standards  apply. 

— For  example,  the  Protocol  has  a  different  standard  for  requiring  a  comprehen- 
sive environmental  evaluation  (CEE)  than  NEPA's  standard  for  preparing  an  envi- 
ronmental impact  assessment  (the  Protocol  requires  a  CEE  for  all  activities  likely 
to  have  "more  than  a  minor  or  transitory  impact";  NEPA  requires  an  ELA  for  major 
federal  actions  with  a  "significant"  effect).  Section  7(aX2XC)  of  the  Administration's 
proposal  requires  agencies  to  prepare  a  CEE  for  proposed  federal  activities  likely  to 


13  At  least  16  environmental  laws  contain  citizen  suit  provisions.  These  laws  are  the  (1)  Clean 
Air  Act  (42  U.S.C.  §7604);  (2)  Clean  Water  Act  (33  U.S.C.  §  1365>,  (3)  Comprehensive  Environ- 
mental Response,  Compensation,  and  Liability  Act  (42  U.S.C.  §9659>,  (4)  Deep  Seabed  Hard 
Mineral  Resources  Act  (30  U.S.C.  §  1427);  (5)  Deepwater  Port  Act  (33  U.S.C.  §  1515);  (6)  Emer- 
gency Planning  and  Community  Right-to-Know  Act  (42  U.S.C.  §1  1046(aXl));  (7)  Endangered 
Species  Act  (16  U.S.C.  §  1540(g));  (8)  Energy  Policy  and  Conservation  Act  (42  U.S.C.  §6305);  (9) 
Hazardous  Liquid  Pipeline  Safety  Act  (49  App.  U.S.C.  §2014);  (10)  Ocean  Thermal  Energy  Con- 
version Act  (42  U.S.C.  §9124);  (11)  Outer  Continental  Shelf  Lands  Act  (43  U.S.C.  §  1349);  (12) 
Powerplant  and  Industrial  Fuel  Use  Act  (42  U.S.C.  §8435);  (13)  Resource  Conservation  and  Re- 
covery Act  (42  U.S.C.  §6972);  (14)  Safe  Drinking  Water  Act  (42  U.S.C.  §300j-8);  (15)  Surface 
Mining  Control  and  Reclamation  Act  (30  U.S.C.  §1270);  and  (16)  the  Toxic  Substances  Control 
Act  (15  U.S.C.  §2619). 

"See  The  Clinton-Gore  Plan  on  Protecting  Our  Environment 
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have  more  than  a  minor  or  transitory  impact  and,  to  avoid  any  possible  reading  that 
"minor  or  transitory"  is  a  less  protective  standard  than  the  standard  of  NEPA,  sec- 
tion 7(aX4XB)  provides  that  activities  that  may  have  a  "significant"  impact  within 
the  meaning  of  NEPA  are  deemed  to  fall  withm  the  category  of  activities  likely  to 
have  more  than  a  minor  or  transitory  impact. 

—Since  the  Protocol  applies  to  all  activities  in  Antarctica,  including  non-govern- 
mental activities,  while  NEPA  only  applies  to  "major  federal  actions  ,  section  7(c) 
requires  the  Environmental  Protection  Agency  to  promulgate  regulations  to  provide 
for  the  environmental  impact  assessment  of  non-governmental  activities. 

— The  Protocol  prohibits  a  Party  from  deciding  to  proceed  with  an  activity  with 
more  than  a  minor  or  transitory  impact  until  the  other  Parties  have  had  an  oppor- 
tunity to  hear  from  the  Committee  for  Environmental  Protection  (established  by  the 
Protocol)  and  consider  the  CEE  at  an  Antarctic  Treaty  Consultative  Meeting.  NEPA, 
of  course,  does  not  contain  such  a  requirement,  so  section  7(d)  of  the  Administra- 
tion's proposal  incorporates  the  Protocol's  requirement. 

Environmental  impact  assessment  of  activities  carried  out  jointly  between  the 
U.S.  government  and  another  government  raise  difficult  issues,  under  both  NEPA 
and  the  Protocol.  The  Administration  is  currently  engaged  in  a  comprehensive  re- 
view to  environmental  impact  assessment  of  extraterritorial  activities,  including  ac- 
tivities conducted  with  other  governments.  The  Administration  believes  that  envi- 
ronmental impact  assessment  of  joint  activities  in  Antarctica  should  be  undertaken 
consistently  with  the  conclusions  of  that  review. 

Therefore,  section  7(b)  leaves  to  regulation  how  environmental  impact  assessment 
of  such  activities  in  Antarctica  would  be  carried  out.  In  particular,  it  provides  that 
agencies  designated  by  the  President  would  define  what  activities  are  joint"  within 
the  meaning  of  the  legislation.  The  Administration  would  define  the  term  in  accord- 
ance with  the  outcome  of  its  review. 

It  is  possible  that  the  definition  would  provide  that  some  or  all  of  the  activities 
undertaken  by  the  U.S.  Government  with  another  government  would  not  be  consid- 
ered ^joint"  for  the  purposes  of  the  legislation.  If  the  definition  provided  that  some 
such  activities  were  "joints  for  the  purposes  of  the  legislation,  then  section  7(bX3) 
would  exempt  such  activities  from  judicial  review  in  the  United  States.  And,  under 
section  7(b)(2),  the  legislation's  requirements  would  not  apply  if  another  government 
was  coordinating  the  environmental  impact  assessment  of  the  activity. 

Question.  Would  the  Administration  proposal  weaken  the  prohibition  on  takings 
of  Antarctic  fauna  and  flora  now  contained  in  the  Antarctic  Conservation  Act? 

Answer.  The  Administration  proposal  implements  the  provisions  of  the  Protocol, 
including  Annex  II  on  Conservation  of  Antarctic  Fauna  and  Flora.  Annex  II  pro- 
hibits takings  and  harmful  interference  except  in  accordance  with  a  permit.  It  de- 
fines "take"  as  to  kill,  injure,  capture,  handle  or  molest  a  native  bird  or  mammal, 
or  to  remove  or  damage  such  quantities  of  native  plants  as  to  significantly  affect 
their  local  distribution  or  abundance.  "Harmful  interference"  includes  activities  that 
disturb  concentrations  of  birds  or  seals,  significantly  damage  concentrations  of  na- 
tive plants,  or  result  in  significant  adverse  modification  of  the  habitat  of  any  species 
or  population  of  native  mammal,  bird,  plant,  or  invertebrate. 

Permits  for  taking  or  harmful  interference  may  be  issued  only  to  provide  speci- 
mens for  scientific  purposes,  to  provide  specimens  for  museums,  zoos  or  other  cul- 
tural or  educational  institutions,  or  to  provide  for  unavoidable  consequences  of  other 
scientific  activities  or  the  construction  and  operation  of  scientific  support  facilities. 

Annex  II  of  the  Protocol  strengthens  existing  Antarctic  Treaty  measures — the 
Agreed  Measures  for  the  Conservation  of  Antarctic  Fauna  and  Flora,  adopted  by  the 
Antarctic  Treaty  Consultative  Parties.  (The  United  States  has  implemented  the 
Agreed  Measures  through  the  Antarctic  Conservation  Act  of  1978.)  Annex  II  of  the 
Protocol,  inter  alia,  broadens  the  definition  of  taking,  adds  specific  prohibitions  re- 
lating to  native  plants,  and  strengthens  controls  on  harmful  interference. 

Annex  II  also  clarifies  the  requirements  relating  to  takings  and  harmful  inter- 
ference incidental  to  the  construction  and  operation  of  scientific  support  facilities. 
The  Agreed  Measures  prohibited  takings  without  a  permit,  but  did  not  address 
takings  incidental  to  construction  and  operation  of  scientific  support  facilities.  Some 
have  argued  that  this  omission  should  be  read  as  prohibiting  such  takings  com- 
pletely. This  is  a  misreading  of  the  Agreed  Measures.  Such  takings  are  an  unavoid- 
able consequence  of  the  construction  and  operation  of  scientific  support  facilities,  at 
least  in  coastal  areas  of  Antarctica.  The  Antarctic  Treaty  Consultative  Parties,  in- 
cluding the  United  States,  clearly  did  not  intend  to  shut  down  all  such  facilities  as 
a  result  of  the  operation  of  the  prohibition  on  takings. 

The  Parties  addressed  this  question  in  the  Protocol.  Annex  II  provides  that  such 
incidental  takings  are  prohibited  without  a  permit,  it  also  provides  that  the  issuance 
of  permits  shall  be  limited  to  ensure  that  no  more  native  mammals,  birds,  or  plants 
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are  taken  than  are  "strictly  necessary,"  that  only  small  numbers  of  native  mammals 
and  birds  are  killed,  that  in  no  case  more  are  killed  than  can  be  replaced  by  natural 
reproduction  in  the  following  season,  and  that  the  diversity  of  species,  including 
their  habitats,  in  Antarctica  is  maintained. 

The  Administration's  proposal  would  authorize  the  National  Science  Foundation 
to  issue  permits  for  taking  or  harmful  interference  in  the  circumscribed  cases  for 
which  permits  can  be  issues.  The  written  concurrence  of  the  National  Oceanic  and 
Atmospheric  Administration  would  be  required  before  a  permit  could  be  issued  for 
taking  incidental  to  the  construction  or  operation  of  a  scientific  support  facility. 
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